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Recent proposals for legislation 
sparked renewed belief that the 
name of the Supreme Court has 

never been changed.

The Supreme Court Act 1959 continued 
the existence of a single unitary court at 
the superior court level. That court had 
provincial and local divisions (a so-called 
circuit court is a form of local division) and 
a division for appeals called the Appellate 
Division. The interim Constitution Act 
200 of 1993 stipulated that there ‘shall be’ 
five types of courts, one of which would 
be ‘a’ Supreme Court. That court was 
immediately created by section 241 which 
deemed every then existing court to have 
been created ‘in terms of this Constitution’. 
That is why the 1996 Constitution did not 
speak de futuro, but started section 166 
with the words ‘There is .....’. (‘Die howe 
is…..’.) But, now, it did not use the words 
‘Supreme Court’. Instead it mentioned 
‘the High Courts’. One notes the plural. 
No high court was given a name in the 
Constitution.

The plural was clearly intended. Subject to 
the 1993 creation of the SCA as a separate 
court, in law and in practice the Supreme 
Court remained a unitary court. The plu-
ral is not to be attributed to an intention 
that the various divisions each become a 
separate high court. (Despite the confused 
paragraph 16 of the Sixth Schedule of the 
Constitution, we did speak of courts ‘of 
South Africa’ and not of a High Court of 
the Cape.) In fact, section 173 ordained 
that the Constitutional Court (CC), the 
Supreme Court of Appeal (SCA) and 
‘High Courts’ would have inherent pow-
ers. Contemporaneous developments in 
legislation confirm that other courts were 
planned. They, together with the Supreme 
Court, would be high courts. That strategy 
is evidenced by the expeditious creation of 
a Labour Court in Act 66 of 1995, section 
151 (2) of which states that ‘the labour 
court is a superior court’ (Afrikaans: ‘hoë 
hof’). Section 167(2) decrees that the 
Labour Appeal Court is in its field a 
superior court that has authority, inherent 
powers, and standing equal to that of the 
Supreme Court of Appeal. Those courts 
were created before the 1966 Constitution 
became law. There could have been more 
high courts, eg for land claims or employ-

ment equity. (The Competition Appeal 
court was created as a court of the fifth 
type of permissible court, namely ‘any 
other court’.)

The absence of any identifiable source of 
a change in name and the existence of two 
high courts when the final Constitution 
became law, is adequate reason why the 
grading of the already existing Supreme 
Court does not justify the employment of 
those words as a distinguishing name. The 
Supreme Court is not ‘the’ High Court but 
‘a’ high court. Both the Labour Court and 
the Supreme Court were expressly given 
names by their creating statutes.

A search for reported decisions that could 
affect the naming issue yielded the dis-
covery of an intriguing approach. Section 
168(3) of the Constitution authorised the 
SCA to hear appeals in ‘any’ matter and, 
except in constitutional matters, made it the 
final court of appeal. A statute that decrees 
that the SCA does not have those powers, 
would be contrary to the Constitution. In 
Numsa v Fry’s Metals (Pty) Ltd 2005 (5) 
SA 433 (SCA) par 9, it was decided that 
that was what the legislature ‘undoubt-
edly’ wished to decree. Yet there was no 
declaration of unconstitutionality. 

The crux of that judgment was an assess-
ment of the powers of the SCA, but that 
was done without deciding two important 
questions:

(1) Although it accepted that the compe-
tence to hear ‘any’ appeal was not affected 
by a statutory provision that determined 
only whether or not a litigant had a 
right to appeal (paragraph 29), the court 
did not consider whether section 183 of 
the LRA circumscribed only the right-to-
appeal. The section was last mentioned 
in paragraph 9 of the judgment. That 
section seems to denote the absence of a 
further right of appeal for Numsa in that 
case. Even if the words were not clear, 
that interpretation was warranted, first, 
by the improbability that section 183 
would again address the exclusive power 
to hear appeals after sections 166(4) and/
or 173 had done so. Secondly, such an 
interpretation would avoid conflict with 
the Constitution. Thirdly, it would retain 
the exposure of labour matters to equity 
alongside the law. Should section 183 not 
have ended Numsa’s appeal?

(2) The Numsa reasoning about the powers 
of the SCA turned upon the presence of the 
words ‘subject to the constitution’ in some 
sections of the LRA. There was no express 
consideration of the question whether that 
phrase only intended to safeguard the stat-
ute from an accusation that it purported 
to exclude the Constitutional Court on 
constitutional issues or otherwise (bearing 
in mind that the phrase was unnecessary in 
section 167(2), which did not deal with the 
question of exclusive powers).

Instead, the Court in effect held that as 
matter of ‘interpretation’ the legislature by 
the use of that phrase intended to subject 
the relevant portions of the LRA to the 
opposite provisions in the Constitution. 
In the result a question arises whether 
the word ‘interpret’ retains any element 
of its basic legal connotation of a pro-
cess to understand what was actually 
said. Essentially, once the conclusion is 
reached that a statement is understood 
as proclaiming the very opposite of what 
the Constitution creates, there is no need 
or room for interpretation any more. It is 
then no longer a matter of interpretation. 
There is a conflict. Section 172 requires a 
declaration of unconstitutionality.

There is therefore room for the view 
that in the face of the endeavour which 
the legislature ‘undoubtedly’ had in mind 
(paragraph 9), the conflict required a 
declaration of pro tanto nullity and not 
rationalising an ascertained intention into 
non-existence. Finding that ‘interpreta-
tion’ caused expressed words to cease 
retaining anything of the meaning that 
they spelled out, avoided the involvement 
of the Constitutional Court and the pos-
sible outcome that the SCA had no say in 
matters of labour equity. It also meant that 
in effect it was found that the legislature 
in law held and conveyed the following 
intention in section 167(2) of the LRA: 
‘Although I state without qualification my 
intention that there is no higher appeal, 
my general wish to interpret this stat-
ute in compliance with the constitution 
means that I do intend that the SCA can 
hear a further appeal.’ One of the more 
obvious ways to achieve this would have 
been to omit the word ‘exclusive’ in sec-
tion 173(1). Its presence in itself created 
express conflict. As a last note, does the 
‘interpretation’ solution to conflict suggest 
that also in some other cases declarations 
of invalidity can be avoided by reading 
conflict as if there was none because 
of the Constitution’s own requirement 
to interpret laws to be in line with the 
Constitution? 

Room for a view 
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