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Cross-examining expert witnesses in 
American trial practice

Part 1: Fundamental principles

Willem H Gravett, New York State Bar

‘More often than not, an expert opinion 
is nothing more than an ordinary guess 
dressed up in evening clothes’ – Justice 
Curtis Bok 

Expert witnesses play a role in 
modern American litigation with 
unparalleled frequency. Personal 

injury cases use physicians and econo-
mists; products liability cases use design 
and safety experts; construction cases 
use structural engineers and architects; 
criminal cases use fingerprint and DNA 
experts. In my own practice, I encounter 
forensic psychologists and psychiatrists, 
forensic accountants, business valuators, 
real property appraisers and actuaries 
virtually on a daily basis. The abil-
ity to cross-examine an opposing expert 
witness effectively is an indispensable 
weapon in the American trial lawyer’s 
arsenal. 

The objective
The objective of an effective cross-exami-
nation of the opposing expert should be 
to strip the expert of his of her aura of 
authoritativeness and reduce him or her 
in the court’s eyes to nothing more than 
‘someone who was not there when it hap-
pened, but who will - for a fee - gladly 
imagine what it must have been like.’1 
Or to paraphrase Justice Bok, the trial 
lawyer’s goal should be to strip the expert 
opinion of its evening clothes to reveal it 
as nothing more than an ordinary guess. 

The dangers
Two factors make the opposing expert 
witness particularly dangerous from the 
cross-examiner’s perspective. 

The first is the sheer scope of expert tes-
timony. Most witnesses are called to the 
stand because they have seen, heard, or 
done something relevant to the issues in the 
case. The testimony of these so-called ‘fact 
witnesses’ are generally limited to those 
things they have directly observed or expe-
rienced, as well as reasonable conclusions 
that could be drawn based on their sensory 
perceptions. In short, fact witnesses must 
testify from personal knowledge, and they 
may not offer opinions.

The expert witness is an animal of a 

different colour. In the United States, 
an expert witness is not limited to per-
sonal knowledge and may base his or 
her testimony on information that was 
gathered solely for the purpose of liti-
gation. Moreover, under the proper cir-
cumstances, an expert witness may offer 
an opinion that goes well beyond her 
direct sensory impressions. An expert 
may opine on the cause or consequences 
of occurrences, interpret the actions of 
other persons, draw conclusions on the 
basis of circumstances, comment on the 
likelihood of events, and may even state 
her beliefs regarding such seemingly 
nonfactual issues as fault, damage, negli-
gence and avoidability.2

Properly qualified, an expert may be 
asked to peer into the past (such as the 
accident reconstructionist who re-creates 
the scene of an automobile collision), or 
to predict the future(such as the economist 
who projects the expected earnings of the 
deceased in a wrongful death case). 

The second danger facing the trial lawyer 
who rises to cross-examine an opposing 
expert is not, as is commonly thought, 
the witness’s professional expertise, but, 
rather, his or her skill at testifying. 

It cannot be denied that the subject matter 
of the inquiry is technical, and that the 
witness has the undisputable advantage in 
education and experience. However, the 
witness’s technical expertise can fairly 
easily be neutralised with proper prepara-
tion and planning - the hallmark ingredi-
ents of any good cross-examination. 

The real danger lies in the fact that the 
cross-examiner is confronted from the 
witness stand by an experienced witness 
armed with far more ingenuity in craft-
ing answers than the conventional fact 
witness. In the intimidating and emotion-
ally-charged courtroom environment, the 
typical eyewitness may be readily shaken 
or confused in his or her account. Not 
so with the professional expert who is 
seasoned in the contest and generally 
holds up well under fire. This point is 
exemplified by the urban myth of the 
novice public defender cross-examining 
the experienced medical examiner, a vet-
eran of a hundred courtroom battles: 

Q: Doctor, before you performed the 
autopsy, did you check for a pulse?

A: No.

Q: Did you check for blood pressure?

A: No.

Q: Did you check for breathing?

A: No.

Q: So, it is possible that this patient 
may have been alive when you began 
the autopsy?

A: No.

Q: How can you be sure, Doctor?

A: Because his brain was sitting on my 
desk in a jar.

Q: But could the patient have still been 
alive, nevertheless?

A: Yes, counselor, it is distinctly pos-
sible that he could have been alive 
and practicing law somewhere!  

The fundamental principles
The first and most crucial principle to keep 
in mind is that the same considerations of 
brevity, preparation and control that apply 
to the cross-examination of any fact wit-
ness, also apply to experts in spades! 

1 Control

The fact that the expert is usually playing 
on his or her field and with his or her ball 
can make control of the expert witness 
more difficult and more risky than with 
a fact witness. 

I believe that, as a general rule, in cross-
examining an expert, the trial lawyer 
should take fewer risks and exert more 
control than with a fact witness. Asking 
an expert witness an open-ended ques-
tion on cross-examination (especially 
that most fateful of all enemy words 
– ‘why’) will land the trial lawyer in hot 
water more quickly than with an ordinary 
fact witness. It is vitally important that 
the expert witness be limited to ‘yes’ 
and ‘no’ answers. Controlling the expert 
witness takes on special significance, 
because professional expert witnesses 
are always on the lookout for an opportu-
nity to expand on their opinions. 

In addition, expert witnesses are particu-
larly adept at evading questions with vague 
and non-responsive answers. Whenever 
an expert witness is evasive during cross-
examination, the cross-examiner should 
not get angry, should not argue with the 
witness, and should not ask the fact-finder 
to instruct the witness to answer the ques-
tion. Any of these responses will signal 
to both the witness and the court that the 
cross-examiner has lost control. Instead, 



FORUM

26 ADVOCATE  December 2006

the following technique suggested by 
noted American trial advocacy expert, 
James McElhaney, is usually effective in 
reigning in the dodging expert:

Q: I apologize, Dr. Kirkland, what I 
meant to ask you is whether you dis-
counted the future damages to their 
present value. Please answer that 
question for me.3

If the expert witness persists in evad-
ing the question, there are a number of 
techniques to re-affirm control. When the 
expert launches into a narrative for a sec-
ond time, the cross-examiner may interrupt 
the witness with the following question:

Q: Pardon me Doctor, but is that a ‘No?’

A more aggressive approach might be:

Q: Excuse me, Doctor, but is there a 
reason you don’t want to tell the 
court whether you performed that 
calculation?

The cross-examiner should save the third 
approach for the most extreme cases:

Q: Doctor, my question is not going to go 
away and the court is going to think 
that you do not want to answer it. Is 
that the way you want to leave it? 

2 Preparation

As with cross-examining fact witnesses, 
preparation, as much as technique, lies at 
the heart of expert witness cross-examina-
tion. I believe that the trial lawyer’s prepa-
ration for cross-examining an expert should 
transcend mere thoroughness, it should 
border on obsessive-compulsiveness.

The trial lawyer cannot conduct effective 
cross-examination without first inves-
tigating all of the technical aspects of 
the expected testimony. It is often said 
that you cannot cross-examine an expert 
without first becoming an expert your-
self. The cross-examiner should study 
the authoritative scholarly literature in 
the field. Apart from providing the trial 
lawyer with the necessary education in 

the expert’s subject matter, as will be 
seen in Part II of this article, these schol-
arly works are also a valuable source 
of potential impeachment of the expert 
through learned treatise. 

Moreover, the cross-examiner’s research 
should extend beyond the expert’s sub-
ject matter area and into the witness’s 
own professional background. The dili-
gent trial lawyer will read everything 
the witness has ever published and will 
attempt to obtain transcripts of prior trial 
testimony. There are few things as effec-
tive as impeaching an expert with his or 
her own prior assertions.

Another fruitful area of investigation 
is the expert’s curriculum vitae, which 
could yield weaknesses in the expert’s 
education, training, and experience, and 
may reveal whether the expert’s true area 
of expertise is other than the specific one 
involved in the case.

I offer the following checklist of poten-
tial areas of inquiry that I have found 
helpful in preparing to cross-examine an 
opposing expert:

1 The expert’s relationship with coun-
sel who called his or her as a witness 
(or counsel’s law firm).

2 Fees.

3 Qualifications.

4 Literature the expert has written.

5 Materials the expert has and has not 
reviewed.

6 Facts that the expert ignored or dis-
regarded, especially those contained 
within records.

7 Whether facts that the expert ignored 
were inconsistent with the expert’s 
opinion or would change the opinion 
if accepted as true.

8 Literature or standard reference 
works that the expert recognises as 
authoritative.

9 Previous opinions that the expert 

has rendered in this case, including 
drafts of previous reports.

10 Previous opinions the experts has 
expressed in similar cases, especially 
if the present opinion is contradictory.

11 Extent of a medical expert’s clinical 
practice and particularly whether he 
or she performs the same procedure 
as those that are in question.

12 Whether any disciplinary action has 
been taken against the expert.

13 Frequency with which the expert tes-
tifies in court, and whether her testi-
mony has historically been predomi-
nantly for plaintiffs or defendants.

3 Brevity

The last of the fundamental principles of 
cross-examination that deserves special 
mention with regard to expert witness cross-
examination, is brevity. A shorter cross-
examination is almost always preferable to 
a longer one because of the lowest common 
denominator effect, that is, a series of weak-
er cross-examination questions will dimin-
ish the effectiveness of the best questions. 
Three strong points on cross-examination 
are far more powerful than four strong 
points and three weaker ones. 

At its most practical level, it is helpful 
to remember that expert witness cross-
examination is a lot like bull-fighting. 
The expert is usually a formidable wit-
ness who is always on the lookout for 
opportunities in the cross-examination to 
elaborate on his or her opinion or to clar-
ify a point. The longer the trial lawyer 
stays in the arena, the greater the chances 
that he or she is going to get trampled. 
So, get in, run the bull ragged as quickly 
as possible, and get out!

In Part II of this article, I will dis-
cuss cross-examination techniques in 
American trial practice that are uniquely 
applicable to expert witnesses. 
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