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A drafting team of a steering 
committee of the Department 
of Justice and Constitutional 

Development has prepared and pub-
lished, without prior consultation, a 
draft Legal Services Charter (LSC). It is 
said to be aimed at improving access to 
justice and effecting employment equity 
and black economic empowerment in 
the legal professions. 

It is unquestionably desirable to 
improve legal practice in South Africa 
so as to promote access to justice for 
all. Similarly, there is a need to better 
develop the skills and opportunities of 
previously disadvantaged legal prac-
titioners. It is however open to doubt 
that the draft LSC in its present incar-
nation will contribute constructively to 
the desired sustainable transformation 
or will properly address the applicable 
imbalances of the past.

At an indaba held in Sandton the draft 
LSC was introduced to the public by the 
Minister of Justice, Brigitte Mabandla. 
In her address opening the conference 
the Minister stressed that the draft LSC 
is underpinned by notions of the ongo-
ing ‘struggle’ of lawyers of colour to 
achieve success in the still predomi-
nantly white male dominated legal pro-
fessions. The draft has been produced at 
a time when the basic legislation for the 
legal professions is in a state of limbo, 
resulting from an apparent inability to 
make progress with the Legal Practice 
Bill. The two main branches of the 
legal professions, the Bar (advocates) 
and the attorneys’ profession have been 
unable to agree on a common approach 
to the regulation of their members in 
the intended new dispensation. The Bar 
wishes to retain its own responsibil-
ity for the regulation and discipline of 
advocates whilst the attorneys would 
prefer to see the establishment of a 
single elected regulatory body for the 
whole legal services sector, including all 
advocates and para-legal practitioners. 
A ministerial task team chaired by Adv 
Geoff Budlender could not resolve the 

impasse and reported accordingly to the 
predecessor of the present Minister in 
April 2002. There the matter has lain, 
unresolved, ever since.

The draft LSC addresses this impasse in 
two short sharp blows: the Bar is implic-
itly abolished and the elected represen-
tatives of both the Bar and the attorneys 
are to be replaced by appointees of the 
Minister in a National Regulatory Body 
and the proposed LSC council. The 
existing elected Bar councils and Law 
Society councils consisting of the elect-
ed representatives of practicing advo-
cates and attorneys respectively will 
apparently cease to exist. This would 
be a most untoward development. Quite 
apart from the manifest procedural dif-
ficulties inherent in restructuring gover-
nance of the legal professions in passing 
in the draft LSC, the very idea that the 
Minister’s appointees should run the 
(unified) legal professions is anathema 
in a constitutional democracy which 
espouses the values which inform our 
constitutional accord.

The reason for this is that the inde-
pendence of the legal professions 
necessarily ensures the independence 
of the judiciary. This independence 
is fundamental to our current con-
stitutional dispensation. It safeguards 
the maintenance of the rule of law. 
To remain independent the legal pro-
fessions must remain self regulatory 
and free of executive interference. 
The ‘Basic Principles of the Role of 
Lawyers’ formulated by the UN in 
1990, which South Africa is enjoined 
to respect, recognise this salutary rule 
which brooks no external interference 
with the functioning of professional 
associations of lawyers whose govern-
ing bodies must be elected by their 
members. The General Assembly of 
the UN has invited governments to take 
these basic principles ‘…. into account 
within the framework of their national 
legislation and practice.’ The Latimer 
House guidelines for Commonwealth 
countries are to the same effect. 

Both the establishment and the intended 
composition of the proposed nation-
al regulatory body and LSC council, 
appointed by the Minister, will infringe 
upon the internationally recognised 
principle that the legal professions must 
be self regulatory. The ability of lawyers 
to freely and fearlessly represent their 
clients in disputes with the state will be 
severely inhibited by the regulatory and 
disciplinary powers of the Minister.

Abolishing the Bar

The draft LSC must be construed as 
abolishing the Bar by implication 
through its references to a single uni-
fied legal profession with uniform 
training and qualifications for all new 
practitioners. The Bar has served the 
country well and deserves a better fate 
than to be cast aside in this way. The 
high concentration of well-honed liti-
gation skills available in the cab-rank 
system utilised by the Bar makes the 
talents of advocates accessible to the 
public at large far more equitably and 
at less cost than would be the case if all 
the top advocates were to join the big 
firms of attorneys in the new dispensa-
tion apparently contemplated by the 
draft LSC. Moreover, it does not seem 
that the organised legal professions and 
the public want fusion of the profes-
sions. The various versions of the Legal 
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Practice Bills in circulation have all 
recognised this.

The draft LSC also appears to contem-
plate unifying the magistracy and the 
High Court Bench. While this would 
create a broad source from which to 
fill the vacancies for judges, it is not 
a step to be taken lightly on the whim 
of the executive and without a full and 
carefully considered process of consul-
tation with all stakeholders, particularly 
judges.

All of these issues, and many others 
which appear from a perusal of the 
draft LSC, ought more properly to form 
the subject matter of the Legal Practice 
Act and the withdrawn judiciary bills. 
The former has languished too long on 
the Minister’s desk and the latter form 
the subject matter of a White Paper due 
to be published before the end of the 
year. The promulgation of the Legal 
Practice Act should logically precede 
the deliberations on the content, appli-
cability and scope of a legal services 
charter which is consistent with the 
Constitution and South Africa’s inter-
national responsibilities. The thorny 
issue of making any charter applicable 
to sole practitioners (ie all advocates 
and many attorneys) is not addressed at 
all in the draft. While the Department 
dithers the big firms of attorneys, which 
are in a position to make a positive dif-
ference, should examine themselves, 
if they have not already done so, and 
adopt their own individual transforma-
tion charters. Voluntary transformation 
is bound to work better than imposed 
transformation.

Legal Aid Board
A positive contribution to the Sandton 
indaba came from the CEO of the 
Legal Aid Board, Vidhu Vedalankar. 
With an annual budget of R501 million, 
it appears that the Legal Aid Board is 
the biggest employer of newly qualified 
lawyers from the ranks of the previ-
ously disadvantaged. Conference-goers 
were provided with the facts and the 
figures in a presentation refreshingly 
free of empty rhetoric. From this input it 
could be seen that the Legal Aid Board 
is dynamically addressing the issue of 
access to justice by the poor and is 
deserving of greater fiscal support.

There is a strong case to be made for 
creating a mechanism to use the Legal 

Aid Board infrastructure as a clearing 
house for the nascent pro bono system 
being developed by the professions. 
Retired judges, magistrates and law-
yers could be inspanned to mentor 
inexperienced staff at the Legal Aid 
Board and to sort the wheat from 
the chaff in the process of granting 
legal aid or referring deserving mat-
ters to practitioners who participate 
in the pro bono system but struggle to 
find a means of filling their allocated 
hours for want of suitable clientele. 
Fostering a more co-operative relation-
ship between the legal professions and 
the Legal Aid Board could produce 
the necessary mechanism and thereby 
considerably enhance access to justice 
for the poorest of the poor and others 
with deserving causes who are candi-
dates for pro bono assistance if not for 
legal aid.

The draft LSC can be criticised for 
its lack of attention to detail when it 
comes to the question of training and 
skills development of new entrants 
into the legal professions. This aspect 
is critical to the success of any initia-
tive aimed at redressing the imbalances 
of the past. Everybody knows that 
good lawyers do not grow on trees, 
they are educated, trained and men-
tored to the point where, through their 
own hard work and experience gained, 
they reach the status known as ‘sought 
after’. Consumers of legal services 
seek excellence in their lawyers. It is 
not beyond the wit of the legal profes-
sions to provide this: generally speak-
ing, they always have.

It is a pity that, in their zeal to pursue 
‘the struggle’ in the arena of legal 
practice, the authors of the draft LSC 
evidently regard the existing legal pro-
fessions with such undisguised hostil-
ity. Unfortunately, there is little or no 
recognition of the enormous contribu-
tion that has been and is being made 
to the promotion of justice in South 
Africa by lawyers nor of the willing-
ness of the organised legal professions 
to support a balanced system of trans-
formation.

The avowed preparedness of the 
Department of Justice to consult widely 
with all stakeholders on its draft LSC 
is both welcome and necessary. It is 
comforting that its document is headed 
‘Draft for discussion only.’ 


