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SPECIAL PUPILLAGE SECTION

One-year 
pupillage: a review

AJ Dickson SC, KwaZulu-
Natal Bar

Pupillage symposium

In March this year the General Council of 
the Bar (GCB) held a two-day pupillage 
symposium to review all aspects of pupil-

lage, including the examination and accredi-
tation system in terms of which which pupils 
are passed or failed.

The review was prompted by criticisms and 
complaints about the one-year pupillage and 
in particular the examination system, that 
had emanated from various groups within 
the Bar. The GCB moved quickly to address 
these issues at the symposium.

The symposium was addressed by Deputy 
Chief Justice Moseneke, former Chief Justice 
Chaskalson and numerous judges and opin-
ionmakers in the legal profession, includ-
ing Bar leaders and executive members. 
Representatives from pupillage structures at 
each Bar around the country were present, as 
were other interested persons. Two 2005 pupils 
spoke about success and failure; theirs and 
ours. There was a session on the examination 
system conducted mainly by members of the 
National Bar Examination Board (NBEB).

There was a full and frank debate on all 
aspects of pupillage and many new ideas 
were expressed and discussed. There were 
some who urged that the period of pupillage 
should be reduced once more to six months 
or less because the length of pupillage was 
an obstacle to joining the Bar. Others felt 
that the entrance to pupillage should be 
restricted to those who have passed some 
sort of entrance qualification.

In the end it was the consensus of opinion 
of the GCB leaders present that the cur-
rent model of pupillage with modifications 
should continue.

Modifications to the examination system were 
introduced there and then. With effect from this 
year the following modifications will apply:

• A supplementary examination will be 
held at the end of the year for those 
pupils who fail Legal Writing.

• Standardised marking in all subjects.
• Revised rules for examinations and the 

holding of oral examinations. There will 
be sufficient time to carry out remedial 
teaching for the pupils who fail the main 
examination. 

With these modifications I am confident 
that the current model of pupillage can 
be described as fair and equitable and it 
gives every pupil with requisite ability who 
works conscientiously through the manual 
an excellent prospect of qualifying to com-
mence practice.

The ultimate decision to make any major 
changes to the pupillage system lies with 
the GCB.It is my view that the one-year pro-
gramme has been fine-tuned satisfactorily. 
In order to appreciate whether this is so we 
must travel back in time and consider why 
and how we have arrived at this position. 
What is set out below represents my own 
views and perspective on events.

Progression to a 
comprehensive pupillage
It is convenient to begin in the days when 
aspirant advocates were required to do a 
period of pupillage of four months during 
which time they worked with their pupil 
masters in reading papers for court, prepar-
ing, drafting pleadings and opinions and 
attending court. The only qualification was 
a master’s certificate confirming that various 
types of proceedings had been experienced 
and that pupillage had been duly served.

In due course the GCB recognized the need 
for an examination qualification. NBEB was 
established and an examination curriculum 
drawn up. The NBEB is an independent 
committee of the GCB and its task isto 
ensure that advocates who join the Bar are 
competent to practice.

During all this time and into the 1990s an 
aspirant advocate had usually gained litiga-
tion experience before commencing pupil-
age whether through articles of clerkship, 
practice as an attorney, prosecuting or some 
other branch of the government service. 
Pupils of exceptional talent came directly 
from university but they were rare and few.

Usually, pupillage at the large Bars entailed 
a short period of acclimatisation followed by 
study leave and the examination. The period 
of four months (later five months) was taken 
up almost entirely by preparation for the 
examination.

In 1996 an advocacy training group from 
Gray’s Inn in London arrived to teach the 
contituent Bars how to teach our new prac-
titioners the essentials of ‘courtcraft.’ About 
100 trainers were trained including many 
silks and the advocacy training courses 
for pupils and new practitioners that com-
menced that year were introduced at most 
Bars by 1997. It consisted of an intensive 
compulsory course lasting about a week and 

was probably the most exciting and con-
structive innovation to pupillage for decades. 
Most Bar leaders and friends of the Bar 
know about this course and the dramatic 
improvement that it made to the competence 
of pupils and the junior Bar.

The advocacy training initiative was instru-
mental in bringing about a revolutionary 
approach to pupil training and pupillage. 
Advocacy training had been developed by 
Gray’s Inn based on a belief and commit-
ment that it was the duty of the Bar to ensure 
that the junior Bar was equipped to deal 
with the practice of an advocate. This com-
mitment rejected the ‘sink or swim’ attitude 
that secured the survival of only the fittest 
and placed upon the Bar the responsibility 
to ensure that all promising advocates would 
survive. This was a dramatic departure from 
the past.

This revolutionary approach resonated with 
and was complementary to the revolution 
that had taken place in our country. The con-
stitutional values of transparency, account-
ability, responsiveness and fairness dictated 
that the Bars as a whole (and not merely a 
dedicated and industrious few) should open 
up its entrance gates and should welcome 
and accommodate new members. 

It soon became apparent that the advocacy 
training courses were not enough because 
they failed to address the examination failure 
rate which steadily climbed with each suc-
cessive intake. We were teaching advocacy 
skills to those pupils who got through the 
examination but failing to do enough for the 
pupils who needed help to pass the examina-
tion.

That is not to say nothing was done. Most 
Bars had lecturing programmes, but these 
were pitched at lawyers, not inexperienced 
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students. As the profession opened up, 
more and more pupils were students direct 
from university without experience and to 
compound their difficulties, their university 
training was in most cases inadequate for 
practice in the core areas of evidence and 
civil and criminal procedure. As a further 
disadvantage many Africans had the dif-
ficulties of second language competence 
in English or Afrikaans, still the dominant 
languages in practice. Some also had no 
experience of business, commerce or prac-
tice administration.

At the time that all these considerations 
were being debated, along came the Legal 
Practitioners Bill (LPB). One of the propos-
als in the LPB is the abolition of the present 
forms of in-house practical entry qualifi-
cation and the introduction of a one-year 
period of training and instruction for both 
the Bar and the attorneys’ profession.

In March 2002 the GCB executive estab-
lished a Pupillage Committee (the commit-
tee) to identify options and the means to 
implement a one-year pupillage consistent 
with the vocational training envisaged by 
the LPB.

The committee under the convenorship of 
John Mullins SC and the chairmanship of 
SCA Judge Lex Mpati had the following 
members: Archie Findlay SC, Sharise Weiner 
SC, Martin Brassey SC, Ismail Semenya SC, 
Patrick Mtshaulana SC and Renata Williams 
SC. The committee produced a report for 
consideration by the GCB. The main conclu-
sions were:

• An entrance examination was not recom-
mended.

• Each Bar could limit its intake based 
on its capacity but special consideration 
should be given to race and gender in 
accepting candidates

• The length of pupillage should be one 
year and the form of the one year instruc-
tion was mapped out.

This report was considered and each Bar 
was consulted. This process went on for 
another year. The matter was fully consid-
ered at the GCB annual general meeting in 
July 2003. Prior to the AGM a pilot project 
pupil course was held in Johannesburg and 
Pretoria. This was held over two weeks and 
Justice Kriegler participated with a number 
of senior advocates under the direction of 
Sharise Weiner SC, and senior advocacy 
trainers. The course was designed by Chris 
Marnewick SC.

This course was experimental, but a great 
deal was learned from it and it played its role 
in setting the agenda for the GCB AGM and 
the resultant form of the pupillage course 
programme.

At the GCB’s July 2003 AGM, the com-
mittee’s recommendations were accepted. 

I was appointed as the National Pupillage 
Coordinator to implement the course and the 
training programme.

Reasons for acceptance of the 
one-year course
The main reasons identified in the reports, 
discussions and the debate around this issue 
were:

• The need of the Bar to put in place 
a vocational training programme that 
would be in operation when the LPB is 
enacted. 

• The responsibility of the Bar to train 
pupils meaningfully and to provide them 
with the means to pass the examination 
and be trained for practice.

• The need to provide a pupillage pro-
gramme which is fair and accessible to 
all pupils equally (and did not depend 
primarily on the quality of their masters 
and the quality of their Bar’s training 
programme).

• The ideal that a pupil should be taught 
the full range of skills required to be a 
competent advocate.

None of the objectives set out above could 
be accomplished in less than one year.

The form and structure of the 
course
It was recognised that the first half of the 
pupillage course would need to include 
training that would ensure that each pupil, of 
whatever standard, would have a fair chance 
of developing competence in practice and 
passing the Bar examination.

Chris Marnewick SC must be given credit in 
this regard for the meticulous groundwork 
that he did and for producing the pupillage 
manual that the GCB adopted as the training 
tool required.

Chris Marnewick SC was a member of the 
KwaZulu-Natal Bar who had over years 
dedicated his extra-curricular time to train-
ing pupils. In 2003 he was associated with 
the Institute of Professional Legal Studies 
in Auckland and it was he who provided 
much of the education-based information on 
a one-year pupillage course. He was also the 
author of Litigation Skills for South African 
Lawyers (LexisNexis Butterworths) which 
has proved so successful in helping pupils 
that it was banned by the NBEB from open-
book examinations. He was able to help us 
to become familiar with international trends 
in advocacy training and he proposed that 
the Bars adopt competency-based learning. 
For advocates such competencies are a mix 
of cognitive skills, interpersonal skills and 
professional attitudes that combine to enable 
the holder to perform at an acceptable level 
as an advocate. The method of acquiring 
those skills is through demonstration. This 

methodology is in line with international 
practice in advocacy training. 

In delivering a Bar vocational training pro-
gramme which is complete, meaningful and 
fair, three areas had to be addressed:

• The design of a course, ideally spread 
over about 30 weeks of daily exercises 
which encouraged problem solving and 
competence in thought and research.

• The delivery of the course in the form of a 
written manual or electronic-based course 
delivered or facilitated by members of the 
Bar, or where this was not possible, to be 
dealt with through distance learning.

• The assessment and certification of the 
work done by the pupils. This could 
either be done face to face or by regu-
lar use of standardised tests followed 
by a distributed ‘model’ or suggested 
answer.

In the second half of 2003 the GCB con-
tractually engaged Chris Marnewick SC to 
design the course in manual form (a hard-
copy lever arch file) together with trimmings 
like exercises, model answers, videos and 
suggested reading lists for research. The 
initial course was to last 30 weeks to extend 
from mid-January to August. Each pupil was 
to receive a personal manual and would be 
required to work through it during the year.

The first one-year pupillage: 
2004
The new course brought with it certain 
terminology changes. A pupil was under 
the supervision of a mentor and each group 
of mentors had a supervisor, usually a 
silk. They all reported to the Bar Pupillage 
Coordinator.

The programme devised by the committee 
was as follows :-

• 15 January to August: Mentoring, 
instruction course and learning the ways 
of the Bar.

• August and September: Preparation for 
the examinations.

• September and October: Examinations and 
oral examinations.

• November: Advanced Advocacy 
Training.

• December: Arranging chambers, prepar-
ing for practice and further mentoring.

This was adopted for the first year.

Legal practitioners who had qualified and 
had practised for at least four years could 
apply for a partial exemption, but the Bar 
examination and advocacy training were 
obligatory. Those who were exempted would 
receive the manual but generally started 
pupillage on 1 July.

Pupils were permitted to appear in court 
initially as juniors to their mentors or other 
approved seniors and later, after the exami-
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nation, on their own but supervised by their 
mentors. These appearances were regulated 
to ensure ethical behaviour.

A transition had to be made from the tradition-
al lecturing form of instruction to the delivery 
of the manual-based programme. A workshop 
was held in Johannesburg on 15 December 
2003 at which the programme and the new 
methodology was explained by Marnewick 
SC. Pupillage coordinators and representatives 
from all Bars attended. Not everybody accept-
ed the new methodology and a few lecturers 
who had lectured for years resigned, one at the 
workshop. It was impressed on all concerned 
that to be effective we had to lecture less and 
tell fewer ‘war-stories’ and rather instruct and 
demonstrate more. This transition is effectively 
and gradually being achieved.

The entire project was closely supervised 
and directed by the GCB. Regular guidelines 
and supervision circulars were distributed to 
each Bar and directives relating to all aspects 
of pupillage were published and distributed.

The GCB also monitored the progress care-
fully and a full report was dealt with at every 
Executive meeting and at the AGM during 
2004. We all awaited the examination results 
with expectation and some trepidation.

It was stressed from the beginning that great 
attention had to be paid to record-keeping, 
monitoring, the early identification of pupils 
at risk coupled with remedial work, and 
ensuring accountability.

All of us involved encountered teething 
problems. Unforeseen circumstances arose 
that had to be dealt with. We were able to 
overcome most of these difficulties pri-
marily because we all believed in the new 
programme. The dedicated pupillage coor-
dinators at all the Bars must be given credit 
for getting us successfully through the first 
year.

We had communication and consultation 
with the NBEB in respect of the new atti-
tudes and the new method of teaching. 
Sharise Weiner SC and I were appointed as 
ex officio members of the NBEB.

For the first time a trial examination was 
written by pupils to assist with preparation.

The examination produced an unusually 
high pass rate of 80%, which was a rate 20% 
higher than the average achieved in the eight 
previous examinations since 2000.

My report at the time reflects the successes 
and failures of the first year:

LexisNexis
Butterworths

ADE144/06

Order today, call us on
0860 765 432 or visit
www.lexisnexis.co.za

Still the authoritative reference
work on the subject of civil
litigation

This newly published version has
been revised both in content and
format. Subjects covered are
categorised under useful subtitles.
Legislation and rules are combined
with commentary, and solutions
are easily accessible.

This new edition will assist
practitioners in the understanding
of procedure of the Magistrates’
Courts and the practical
implementation of the Magistrates’
Courts Act and Rules.

LexisNexis Butterworths is proud
to have published Burgerlike
Prosesreg in die Landdroshowe,
the last work of Judge H Daniels.

When legal experts
need legal quidance in
Afrikaans, on
procedure in the
Magistrates’ Courts,
where do they turn?

Burgerlike Prosesreg in
die Landdroshowe

Second Edition
By the late Judge H Daniels‘1 This is an assessment report on the first 

one-year pupillage programme.

2 I believe that the results and the quality of 
the advocates produced justifies the intro-
duction of the one-year pupillage. 

3 The one-year course was introduced with a 
new course programme and a new timetable. 
The entire system of pupillage was revamped 
both in substance and form. Although every-
thing we knew or could forecast pointed 
towards the system being successful, this 
remained to be seen.

4 The best indication of success or failure is 
an assessment of the quality of the product 
and the rate at which the system produces 
the product. A comprehensive investiga-
tion has been done in order to evaluate the 
strengths and weaknesses of the programme 
and to prescribe remedies to address the 
weaknesses. This report deals briefly with 
the most significant and revealing findings, 
which are dealt with under the following 
headings:

4.1 Examination results The pass rate of 
80% is a dramatic jump from the past. It 
represents a pass rate of 20 higher than the 
average achieved since 2000. I regard this as 
a major success. I am also delighted that the 
30% of the successful pupils were black and 
40% were women. (Only two women failed 
the examination!).

4.2 Demonstrable competence The quality 
of the new advocates is demonstrably higher 
in competence and skills in performance. At 

the advocacy training Drakensberg workshop 
held in January 2005 it was demonstrated 
that the 2004 ‘graduates’ are better equipped 
and skilled to deal with practice. Every year 
the newly-qualified advocates volunteer to 
act as counsel in the exercises used in the 
workshop. They are recruited from every 
Bar in the country and all have one thing 
in common; they have recently passed and 
have started practice. It was evident that the 
average 2004 graduates have confidence, 
performance skills and general competence 
that surpass that of their predecessors. 

4.3 Attitude of the NBEB It is also clear that 
the NBEB has noted the dramatic improve-
ment and has enthusiastically supported the 
new programme.

4.4 Pupil assessments of the programme 
Every 2004 pupil was requested to com-
plete an exit questionnaire. These have been 
analysed. The general nation-wide response 
is that the programme was excellent and 
accepted as the best tool to assist with pupil-
lage. Most pupils were very grateful for the 
help it gave them and recommended it for 
use with future pupils. In the Johannesburg 
group there were some criticisms and these 
fell into two categories: (a) Technical inac-
curacies or differences of opinion on the 
subject matter; and (b) criticism of the 
manual as an instruction tool. The latter 
criticism was advanced by a tiny minority 
and can be discounted. The first criticisms 
were addressed during the year and suitable 
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amendments have been incorporated into the 
manual. It is being improved continuously.

4.5 Pupillage Workshop February 2005 A 
pupillage and advocacy training workshop 
was held in Johannesburg in February 2005. 
This was attended by the pupillage and 
advocacy training representatives of every 
Bar. The success of the 2004 pupillage was 
affirmed. These representatives were unani-
mous that the one-year course was the ideal 
and that it could not and should not be short-
ened. (It should be noted that the manual 
course has been shortened to 6 months for 
2005 with the objective of completing the 
examination earlier to give a correspond-
ingly longer period for supervised practice 
at the end of the pupillage period.)

5 It was the acceptance by the General 
Council of the Bar of its responsibility to 
train its pupils uniformly and effectively 
in an accountable, efficient and excellent 
manner that gave rise to the system that was 

introduced in 2004. It is gratifying to see the 
proof that it has succeeded in that.

6 However, we must strive to eliminate the 
20% failure rate in 2005. We can do this 
only by facing and addressing the main fac-
tors that cause pupils to fail. It is therefore 
important that we address the following 
matters:

6.1 Pupils who come directly from universi-
ty are at risk. We have to accept that the uni-
versities do not instruct students adequately 
for practice especially in the practice and 
procedure courses. We have to consider extra 
lectures in Civil and Criminal Procedure 
and Evidence. The results also tell us that 
some Universities are worse than others in 
this regard and we need to consider teaching 
these courses as if they had not been taught 
at all.

6.2 Pupils who are not fully proficient in 
English are at risk. This clearly (according to 
the figures) hits the African group hardest. I 

believe that it is essential for all Bars to hold 
courses in English and its use in advocacy 
for all pupils.

6.3 African pupils from the former home-
land universities are at risk. This must be 
addressed as a combination of the first two 
factors.

7 All of these matters were dealt with at the 
Pupillage Workshop. All Bars are aware of 
the problems and will hopefully strive to 
deal with them.

8 I believe that the new pupillage system is 
the purest transformation initiative that the 
Bars can undertake. It empowers, it transfers 
skills and it seeks to produce a result that is 
uniform, fair and equal. We therefore cannot 
shrink from the challenge of the pupils who 
are most at risk. We must accept the chal-
lenge and ensure that every pupil who has 
the desire and the potential to be an advocate 
qualifies to be one. This will be our aim in 
2005.’

The second one-year 
pupillage: 2005

By July 2004 certain difficulties with the 
pupillage programme as presented had been 

identified. This was done by consultation 
with the Bars and feedback from the pupils 
concerned. These difficulties were con-
firmed in the end of year questionnaire and 
the workshop held in January 2005.

I reported the following weaknesses to the 
GCB AGM in July 2004 and proposed that 
the following needed careful consideration:

‘13.1 The reform of the present examinations 
system where an examination, conducted by 
the NBEB is held in about October as a 
one-off. Supplementary examinations are 
proposed to ensure that a failed pupil does 

not have to repeat the whole year to obtain a 
practice certificate.

13.2 It is being proposed that regular exami-
nations should be held throughout the year to 
ease the burden of a one-off examination.

13.3 It is being considered whether the 30 
week course should not be shortened to a 24 
week (six month) course.

13.4 The use of books in the examination has 
been proposed and is under consideration.’

The GCB adopted the revised format pro-
posed in relation to the programme. The 
pupillage course was shortened from a 30 
week course to a 24 week course. This 
means that the examination can be held ear-
lier and the period of supervised practice can 
start earlier. This eases the financial burden 
on pupils and allows them to practice (under 
the supervision of their mentors) as soon 
as possible. Chris Marnewick SC had also 
other reasons for proposing a shortening of 
the course.

Interaction with the NBEB resulted in a 
compromise of the request for a supplemen-
tary examination. Candidates who achieved 
a certain mark would be given the oppor-

tunity of a ‘supplementary’ in their oral 
examination. This was introduced for the 
2004 examination.

A request for an open-book examination pol-
icy was not acceded to but the NBEB agreed 
to hold a symposium to properly consider 
the entire examination system and consider 
proposals aimed at reform. These matters 
were dealt with at the symposium.

The implementation of the course in 2005 
was much smoother than 2004. Most of the 
teething problems had been addressed and 
the course appeared from my vantage point 
to have been delivered effectively. Reports 
on the progress of each pupil were received 
during the year and these appeared to be sat-

isfactory in the sense that poor students were 
being identified for special treatment.

The examinations in 2005 resulted in a 64% 
pass rate. This created a great concern in 
particular in respect of African pupils, whose 
pass rate was 30%. Or put in human terms, 
12 African pupils passed out of 44.

A full investigation was requested by the 
GCB executive and I was charged with 
reporting to the executive meeting in 
November 2005. This report is included in 
full in the next paragraph.

2005 Examination results 
report
This is the report in full:

‘1. EXAMINATION RESULTS

1.1 The examination results reveal that of the 
144 pupils who enrolled for pupillage, 127 
wrote the examination.

1.2 Of that total (127) 64% of the pupils 
passed, ie 36% failure rate.

1.3 The pass rate in 2004 was almost 80%.

1.4 The drop in the pass rate gives cause for 
concern. More particularly the extremely 
high failure rate for African pupils requires 

consideration and recommendations for the 
future.

1.5 The African pupil pass rate is 12 out of 
44 (30%), which is approximately a 70% 
failure rate.

1.6 Of all the failures about 50% came to 
pupillage straight from university and of the 
African failures about 50% came to pupil-
lage straight from university.

1.7 However some of the African pupils who 
came straight from university and attended 

a Formerly Black University (FBU) passed 
although this is a very small percentage.

1.8 As pass percentages go the results are 
not too bad. The pass percentage is much 
higher than the pass percentage for other 
professions who have a period of ‘intern-
ship’ eg attorneys and accountants. For the 
individuals concerned however a failure is 
a disaster.

1.9 There are aspects of the African results 
profile that give cause for alarm and require 
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remedial action to be taken. I will deal with 
this below. There is nothing about any of 
the other groups that warrant specific atten-
tion although general improvements remain 
important. 

2 AFRICAN RESULTS PROFILE

2.1 The high percentage failure rate requires 
examination.

2.2 It is quite clear to me that the high risk 
categories identified last year were valid. 
Last year I reported to the GCB that the risk 
categories were

  2.2.1 those pupils who came to the Bar 
directly from University;

  2.2.2 those pupils whose first language 
was not English;

  2.2.3 those pupils who had attended an 
FBU.

and that the risk is increased when a pupil 
falls into all three categories identified.

2.3 These risk categories are not of the Bar’s 
making, but to me it is important that the Bar 
take up the challenge.

2.4 On a detailed examination of the results 
there is a pattern that indicates that where 
some African pupils are strong in the sub-
jects of Ethics, Criminal Procedure, Civil tri-
als, Magistrate’s Court Procedure and even 
Motion Court, their failure in Legal Writing 
causes failure.

2.5 So for example, one pupil in KwaZulu-
Natal who was middle-aged and had for-
merly been a prosecutor achieved an average 
of 60% in the first five subjects, but was 
failed outright without an oral as a result of 
his mark in Legal Writing.

2.6 This pattern was detectable in other 
African pupils who achieved 60% or there-
abouts for the first five and were failed out-
right because of a Legal Writing mark. In one 
gross case an African pupil in Johannesburg 
achieved almost 70% as an average for the 
first five and was not granted an oral exami-
nation on the basis of a 25% mark in Legal 
Writing.

2.7 In my view this pattern indicates that 
there is something remiss that calls for reme-
dial action in the long term and presents a 
compelling case for urgent remedial action 
in the present year.

2.8 There were also a disturbing number 
of African pupils who were in the ‘‘almost 
passed’’ category. But for an additional mark 
here and there, they would have passed. In 
some cases the failure of Legal Writing was 
by a mark or two.

2.9 The conclusion that I have come to is that 
the examination as presently devised does 
not pass those who are fit to be advocates 
and fail those who are not. There is a pool 
of pupils just below the cut-off who did not 

make it and would probably be competent 
advocates.

2.10 I say this because on the information 
received from all the Bars the borderline 
cases are not all lazy pupils who did not 
apply themselves. On the contrary, the pupils 
mentioned above are pupils who were highly 
rated by their Bars, are competent and suit-
able to commence practice.

2.11 For these reasons I wrote to the 
Convenor of the NBEB, Findlay SC on 
25th October 2005 to make a request that 
the NBEB and the GCB agree to hold 
a Supplementary Examination in Legal 
Writing (and any other chosen subjects) for 
persons of their choosing, but ideally for 
all persons who failed. This Supplementary 
Examination could be held at one venue and 
would be one last chance to pass this year. 
This letter is attached.

2.12 I repeat this request. Quite clearly 
we must defer to the ultimate decision of 
the NBEB but I hope that the NBEB will 
see the justification for a Supplementary 
Examination and agree to hold it.

3 THE STORM

3.1 The African failure rate has given rise 
to a storm of criticism which questions the 
competence of pupillage in all its aspects, 
the examinations system, and whether the 
GCB should even have a pupillage system.

3.2 My response to this was to assure the 
Chair of the GCB that I would ask for 
comment from the Pupillage Committees 
of every Bar and to report to him in due 
course.

3.3 This is that report.

3.4 I have received reports from almost 
all Bars who have the problem identified, 
except for Johannesburg. I have, however, 
received sufficient feedback from members 
in Johannesburg more especially Sharise 
Weiner SC, GCB’s Advocacy Training Chair, 
to form a view.

3.5 I have received a report from Chris 
Marnewick SC. I attach a copy thereof to 
this report. I do not agree with everything 
in this report but it contains a great deal of 
value that is important for a full consider-
ation of the problems we face. In particular 
it contains a great deal to talk about for the 
future.

3.6 I have been sent views by many members 
of various Bars either directly or indirectly. I 
must express my appreciation for the views 
expressed by Matthew Chaskalson, John 
Pammenter SC and Gardner van Niekerk 
SC.

3.7 I have considered the highly emotive and 
rhetorical correspondence which gave rise 
to this storm. It must be conceded that the 
original complaint of Patrick Mtshaulana 

had a point but I believe that the nature of 
the correspondence gave offence to very 
valuable members of the GCB Pupillage and 
Training structures and was counter-produc-
tive in finding the problem and addressing 
a solution.

3.8 I have also discussed the matter with 
Archie Findlay SC, the Convenor of the 
NBEB.

3.9 On consideration of all these views, 
taken with some long-standing ones of my 
own I set out to identify a problem, if there is 
one and make suggestions to rectify it.

4 PRESENT PUPILLAGE SYSTEM

4.1 When the present pupillage system was 
launched in August 2003, it was hailed as an 
exciting and constructive new innovation. It 
was a transformation initiative that sought 
to integrate as many Africans into the Bar 
as possible. The Marnewick Manual was 
developed with this in mind. This should be 
clearly understood. The Manual Programme 
System is not specifically designed for the 
cum laude LLB who has been at Bowens 
for the last five years; on the contrary, it is 
designed for ordinary levels of competence.

4.2 The Marnewick Manual is an excellent 
piece of work. Many of those who criticise 
it know nothing about it. The pupils on all 
levels who have used it properly have stated 
on the record that if a pupil works diligently 
through the manual they cannot help but 
pass. I believe this to be true.

4.3 However, it was recognised that in some 
cases of extremely poor education at second-
ary and tertiary level supplementation was 
necessary, and has been recommended.

4.4 The pupillage system administered by 
me at the instruction and mandate of the 
GCB (which endorsed it for another year in 
July 2005) can only be seen as a guide for 
the various Bars.

4.5 Each Bar is an autonomous entity that 
has the power and the option to run pupillage 
in its own way (as Pretoria did in 2004).

4.6 There is not much I can do about Bars 
deciding to conduct pupillage in a different 
way or failure to heed the repeated instruc-
tions sent out in regular circulars.

4.7 I have repeatedly called for:–

4.7.1 proper supervision of pupils and moni-
toring and record-keeping in order to keep 
track of pupils, offer extra assistance when 
they are failing to keep up and for account-
ability;

4.7.2 extra measures to be taken to ensure 
that the risk categories identified last year 
are given extra attention.

4.8 There is no pupillage committee or struc-
ture at any Bar who can claim ignorance of 
these regular refrains in circulars, Advocate, 
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my annual report to the GCB or regular e-
mails to the pupillage co-ordinators.

4.9 It therefore is very dismaying to hear that 
for this year :

4.9.1 In Pretoria full advantage was not taken 
by the pupils of an offer to lay on regular 
courses in court English and extra seminars 
for pupils who it was felt needed them;

4.9.2 In Johannesburg in a group that had a 
number of African pupils who failed, that the 
report of the pupil co-ordinator was not very 
detailed in relation to specific pupils and the 
assignments cannot be checked as the pupil 
co-ordinator has disposed of them. Lecture 
attendance by some pupils was very poor 
as appears from the register kept by the Bar 
Council secretariat. One of the pupils who 
attended an oral stated that he had never 
attended at a civil trial or engaged in prepa-
ration for one.

4.9.3 Some mentors seemed to encourage 
their pupils to remain with their mentors at 
all times, thus ignoring the programme in 
the manual.

4.9.4 Several mentors and lecturers have 
still not “bought into” the new programme 
and do not impress upon their pupils how 
important it is to put the maximum input into 
attending to same.

4.10 So I make the point that I believe an 
excellent system has been devised for a 
transformative pupillage; it is up to the Bars 
to embrace it and make it work.

4.11 The pupillage system has much else to 
recommend it. It is easily adaptable into the 
one-year training which will be required by 
the LPA. One cannot lose sight of the fact 
that the GCB is merely gearing the Bars 
for the future; the option to opt-out is not 
an option.

4.12 The system provides a good blend 
(fine-tuned for 2005) of practical exercis-
es, mentor instruction, appearances under 
supervision, advocacy training and life- and 
business-skills training. It could be fine-
tuned further but the basic ingredients are 
there (although I would at some time like to 
introduce a forensic accounting and business 
section to the course).

4.13 I therefore do not believe that the pupil-
lage system is materially defective and I 
recommend that it should be retained and 
fine-tuned from time to time.

5 IMPLEMENTATION OF THE 
SYSTEM

5.1 Generally, I am satisfied with the care 
and attention that the Bars give the presenta-
tion of the programme.

5.2 I am acutely aware that all the time given 
to the presentation of the programme is vol-
untarily and freely given and that the GCB 
is lucky to have such a corps of dedicated 

advocates to make it work. I also stress again 
that the Bars are autonomous and that it is 
their choice on how to implement pupillage 
training.

5.3 We are not a legal practice college and I 
do not believe that we can allow ourselves to 
be criticised as such or judged as such. We 
are not an educational institution.

5.4 Most Bars have extremely efficient, 
well-oiled, fully functioning pupillage co-
ordination. KwaZulu-Natal, (under Durban) 
Pretoria and Port Elizabeth are examples 
of these. They run accountable systems 
and respond promptly when details of 
record-keeping and performance of pupils 
is required.

5.5 Johannesburg is problematic. Viewed 
from my perspective this stems from the 
decentralisation of pupillage presentation 
along geographical or group lines. My com-
munication with the Pupillage Committee is 
not easy and I only receive regular feedback 
from Weiner SC and Noel Graves. The other 
key persons have to be bullied and reminded 
to produce feedback asked for. This is not 
working well for me. In addition, accord-
ing to Matthew Chaskalson there has been 
an institutional failure in Johannesburg. To 
the extent that this is true and to remedy 
my problems the solution must come from 
the Johannesburg Bar. It is their pupillage 
structure and they must address the prob-
lems. (I appreciate that the administrative 
assistant changed during this year but this, 
in my view, did not contribute greatly to the 
problems.)

5.6 For the rest I believe that the Bars 
should be encouraged to comply with the 
programme and present it as recommended 
by the GCB. I have never expected any Bar 
member to act according to the exacting 
standards of a Justice College lecturer and I 
do not believe that we should. After all, the 
manual can work with or without a lecturer 
or facilitator and it is up to the pupils to do 
their exercises.

6 EXAMINATION SYSTEM

6.1 When I was appointed to this position I 
was of the view that the examination-only 
testing system presently being applied was 
not a complete or fair way to judge com-
petence.

6.2 In July 2004, Weiner SC and I presented 
the NBEB with a proposal that it should 
allow open-book examinations and should 
provide a supplementary examination as an 
essential requirement for a one-year pupil-
lage. The NBEB was not prepared to resolve 
the former issue at that time but stated that 
it was prepared, by relaxing the minimum 
Legal Writing mark on the discretion of 
the Judge Moderator (on a consideration 
of pupillage reports from the Bars) in order 
to qualify for an oral examination, to run 

the extended oral examination as partly a 
supplementary opportunity to pass. This 
appeared to be a good short-term solution 
and was accepted and I believe, applied in 
2004. I therefore have no reason to complain 
about 2004. The pass rate was also highly 
satisfactory.

6.3 In July 2005 Weiner SC and I (accom-
panied by Marnewick SC) proposed similar 
and more wider ranging changes to the 
examination system at an NBEB meeting. It 
was decided that these matters were of such 
importance that they should be presented and 
fully discussed at a Workshop / Symposium 
to be held later in 2005. (The date of this was 
changed to early 2006 because of logistical 
problems.) It was assumed that the same 
relaxed discretionary oral minimum would 
be applied for 2005. I was surprised to hear 
from Findlay SC that it was not. I under-
stand that the NBEB resolved not to do so in 
2005. While I cannot impeach this decision, 
which the NBEB was entitled to take, I feel 
that this makes the settlement of the issues 
raised by Weiner SC and I a priority. Any 
changes agreed to in 2006 at the Workshop 
/ Symposium must, I believe, take effect in 
2006.

6.4 My own personal view is that the GCB 
cannot continue to compel pupils to do one 
year as pupillage training without providing 
for a supplementary opportunity to pass. It 
is essential in my view to hold supplemen-
tary examinations in all subjects, not only 
Legal Writing. (It is also important in order 
to avoid confusion that marking allocation 
and pass marks should be standardised to 
be universal and comprehensible, eg 50%. If 
you pass, you pass. If you fail one or more, 
you get a supplementary and your supple-
mentary mark is your final mark). I am sup-
ported in this by almost everybody who has 
contributed to the debate. Even the NBEB 
has recognised the merits of a supplementary 
examination.

6.5 The instances referred to above indicate 
that some of the failed pupils are suffering a 
great hardship by being failed. I feel that I 
have a moral obligation to request the NBEB 
to hold a supplementary examination for the 
failed pupils this year as an extraordinary 
means of allowing them a further chance 
to pass.

6.6 At the Workshop / Symposium in 2006, 
I will be proposing to the NBEB that not 
only is it essential for the pupils to be given 
a Supplementary Examination as of right but 
I will also be proposing a complete review 
of the rules and pass marks applied by the 
NBEB especially in regard to Legal Writing. 
Furthermore, I think we need to look at 
giving due weight to other parts of the pro-
gramme in assessing competence. The sole 
decision should not be entirely dependant 
upon the written and / or oral examination.
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7 PROPOSAL FOR SOLVING 2005 
PROBLEMS

7.1 It is my proposal that all failed pupils be 
given a Supplementary Examination to be 
written at one venue and concluded by, at the 
latest, January 2006.

7.2 Any pupil who is given a Supplementary 
Examination must obtain remedial coach-
ing from the Bar concerned and the details 
thereof can be discussed and settled on in 
due course. I know Marnewick SC has use-
ful views about this and can be relied upon 
to assist.

7.3 If any pupil who avails himself of this 
opportunity passes, then arrangements will 
have to be made by the relevant Bars to con-
duct advocacy training exercises for them. If 
they fail, that is the end of the matter.

7.4 I would like to offer more, but I can see 
no realistic or practical method of resolving 
the issue at this late stage of the year.

8 PROPOSALS FOR THE FUTURE

8.1 I propose that the Workshop / Symposium 
should be extended to include pupillage peo-
ple and the GCB executive (and any other 
interested parties) and that it should be held 
early enough next year to ensure that the 
model agreed upon is introduced in 2006.

8.2 In this regard, I believe all aspects of 
the Examination System and Performance 
Assessment should be dealt with. 

9 CLOSING REMARKS

9.1 I believe that the Bar must ensure that 
its preparation of pupils for practice must 
be equitable. It must also seek to provide 
the means by which African advocates 
are able to become members of the GCB 
Bars. There is an acute shortage of African 
advocates in the country and without trans-
formation the future and credibility of the 
Bar is bleak.

9.2 I did not take this position to become a 
gate-keeper for the Bar; I did it to open the 
gates and give competence to more young 
South Africans.

9.3 I, like many senior colleagues in the 
profession, see the high African failure rate 
under the circumstances that applied this 
year, which are detailed above, as a failure 
by the Bar to ensure that they qualified to 
join our profession. We must overcome 
this.

9.4 I think that to consider the scrapping of 
pupillage is defeatist and unconstructive. We 
merely need to make the system work equi-
tably for everybody.’
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The March symposium
The symposium which was held in March 
2006, addressed all the concerns raised in this 
report and others raised by a wide spectrum 
of people. One of the most revealing aspects 
of the symposium was that the pupils who 
spoke confirmed the value and excellence of 
the programme and stressed that if it were 
followed properly by a pupil then that pupil 
would struggle to fail the examination.

It was gratifying to note that all accusations 
of racism and incompetence made late last 
year were publicly withdrawn by those who 
made them. The merits of the issues could 
then be debated effectively.

A constant refrain is that although the system 
is effective the the system does fail in isolated 
cases at the level immediately above the pupil 
i.e. the mentor and/or the mentor’s supervisor. 
There is clearly poor, incompetent or uncar-
ing mentoring taking place. This is a problem 
which must be addressed at Bar level. In my 
view this falls under the jurisdiction of the Bar 
Pupillage Coordinator and must be dealt with 
as a matter of discipline and accountability. 

Another prevalent defect is that some pupils 
in the group that need the programme the 
most do not attend the lectures or do the 
exercises. Again, this is not a failure of the 
programme but a matter of discipline and 
monitoring at Bar level.

As stated above, all the main examination 
issues were addressed and, in my view, 

satisfactorily addressed by the NBEB imme-
diately after the symposium.

GCB capacity, power and 
financing
The pupillage system administered by me is 
done on the instruction and mandate of the 
GCB. Everything done by me has been sanc-
tioned in advance by the GCB executive and the 
annual general meeting, where there has always 
been full debate on the issue of pupillage.

In July 2004 the rules of the GCB were 
changed consistent with the change to the 
one-year programme, together with full reg-
ulation of exemptions (partial or total) etc.

The autonomy of each Bar cannot be over-
looked. Each Bar is entitled to conduct pupil-
lage in a way that suits it. All the directives and 
guidelines of the GCB may be ignored without 
recourse. An example of this was in 2004 when 
the Pretoria Bar decided not to use the manual 
course for the instruction of pupils. (I am able 
to say, as an aside, that this reflected itself in 
the examination results of 2004).

The GCB acts upon the goodwill and com-
pliance out of conviction of all of the con-
stituent Bars and I would caution against 
doing anything to upset this goodwill and 
the fine working relationship that most Bars 
have with the GCB on pupillage.

It should also be noted that the one-year 
pupillage programme is a large expense 
to the GCB. Pupillage did not feature as a 
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budget item before 2004 and since then the 
expenses on pupillage have been:

2004 R359 382.00

2005 R371 256.00

2006 R262 000.00

However, a great deal of this has been recov-
ered by a pupillage registration fee and the 
Nedbank sponsorship.

It is also quite obvious that the GCB is not 
an educational institution. It can at best, 
hope to provide vocational training for the 
profession of an advocate; no other agency 
could do this as effectively. However, where 
the school system and the universities fail 
the aspirant pupil by passing someone who 
is not competent to be a professional, the Bar 
would have to become an educational insti-
tution to ensure that all pupils pass.

The Bar does not have the capacity to 
become an educational institution. All other 
comparative countries have developed a Bar 
training institution of one kind or another 
that is attended before pupillage begins, and 
is run as a separate income earning agency.

The GCB seeks to take all comers and guar-
antees every pupil who passes chambers at 
the Bar. This is unique in world terms.

The GCB Bars also provide all the pupil 
services (mentors, lecturers, instructors, co-
ordinators and trainers) on a voluntary unpaid 
basis. There is no paid post in the pupillage 
hierarchy of the GCB except for a secretary 
in Johannesburg whose salary is shared by 
the GCB and the Johannesburg Bar.

Consequently the corps of advocates around 
the country is hard-working and stretched to 
the limit.

I do not believe that it is feasible for the 
GCB to set up a training college centrally in 
South Africa. I do not think it is feasible for 
the GCB to require all pupils to attend a cen-
tral training college and house themselves 
there either.

Conclusions
It is my belief that the present form of pupil-
lage is a sound instruction of competence to 
practise as a specialist court advocate.

It seems to provide the required measure 
of instruction for all categories of pupil. 
Those who require intensive instruction 
do the full year and are able to earn 
income from supervised practice from 
about September to the end of the year. 
These pupils who have practised and qual-
ify for exemption usually join pupillage in 
July, write the examination and commence 
supervised practice. All pupils are given 
advanced advocacy training in the last 
quarter of the year.

A proper competence instruction for those 
without any experience cannot be done 
in less than one year. To revert to the old 
system will, in my view, merely be a return 
to high failure rates and less competent 
pupils.

The GCB has no alternative but to continue 
to deliver the one-year course. It is the only 
effective method of transferring skills and 
ensuring the competence and capacity of our 
new recruits. 

learning-by-doing process, replacing the out-
dated and inefficient learning-by-watching-
and-reading-and-listening model. In short, we 
went from passive learning to active learning. 
The feedback we have received from pupils 
and others has been positive; many pupils 
have commented that they would not have 
been able to pass the Bar examinations if 
it were not for the new method of learning. 
Others have commented that the learning-by-
doing method echoes the way advocates work 
in practice. We do not learn from others; we 
research, we inform and enlighten ourselves. 
Then we use our new-found knowledge to 
do something, ranging from an item of legal 
writing to performing a skill in court. And 
we do so without outside help; everything 
we do we have to do ourselves, as individu-
als without employees or partners. This is an 
important point because we have to train our 
pupils to function in the same manner, with 
the same degree of independence.

But the question which now arises is wheth-
er the other two legs of our pupillage system 
have been strengthened sufficiently to match 
these improvements, and if not, what steps 
we can and should take to create a system in 
which all three legs are of equal strength.

The way pupils learn
We have structured pupillage so that pupils 
learn in different environments, but in each of 
them the emphasis is on learning-by-doing. 
First, they have to do general work in cham-
bers under the supervision of their mentors. 
Secondly, they have to do certain prescribed 
work, also under the supervision of their 
mentors. Then they have to do the work in the 

Improving our 
pupillage system 
step-by-step*

Chris Marnewick SC, Kwazulu-
Natal Bar, Durban

Introduction

The Bar’s pupillage programme stands 
on three legs. They are the pupils as 
learners, the Bar’s members as teach-

ers, and the National Bar Examination Board 
as standards authority. It stands to reason that 
a weakness in one leg weakens the whole 
structure, and that the strengthening of any 
leg steadies the whole structure, unless, of 
course, there is such a disparity that the stron-
ger leg so overwhelms the weaker legs that 
the whole structure collapses.

In the last ten years the Bar has made two sig-
nificant changes to the pupillage system. The 
first was the introduction in 1996 of advocacy 
training according to the English model. The 
second was the introduction of the Workbook 
programme in 2004. The advocacy training 
programme has been very successful and is, 
in my view, just one or two steps short of 
being world class. I shall return to this in due 
course. The Workbook programme changed 
the way pupils learn. We introduced the 

* This article represents the author’s 
personal views and not that of the GCB 
or Advocate.

Workbook course. And lastly, they have to 
perform in the advocacy training programme. 
In each of these components of their training 
pupils are obliged by the teaching philosophy 
adopted by the Bar to perform first and to 
receive guidance in the form of feedback 
thereafter. This is active learning at its best. 
The advocate’s profession is, after all, a per-
formance profession. We are employed for 
what we can do, not for what we know.

This leg of our system is very strong; its 
methodology is modern and effective. But is 
it matched by the other two legs? I believe 
not. I believe that our teaching methods and 
examination methodology are out of step with 
the learning-by-doing method.

The way we teach
There is a common fallacy amongst the mem-
bers of the Bar that a good advocate is ipso 

Chris Marnewick SC
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