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GCB	CHAIR’S	CONTRIBUTION

Jannie	Eksteen	SC

Geoffrey Vos QC, the current 
chairman of the Bar Council of 
England and Wales, reminds us 

that the Bar ‘trades on excellence.’ The 
quality and the ethics of the Bar, he says, 
ensure the quality of the justice system 
we operate. We must never condone the 
inefficient conduct of trials, poor prepa-
ration and unfocused and excessive advo-
cacy (2007 January Counsel 3).

This admonition prompts self-examina-
tion. Membership of a profession ‘entails 
an ethical obligation to temper one’s 
selfish pursuit of economic success by 
adhering to standards of conduct that 
could not be enforced either by legal fiat 
or through the discipline of the market’ (a 
statement attributed to Justice O’Connor 
of the US Supreme Court by Jeremy 
Gauntlett SC in ‘Practising – or trading?’ 
in 2000 Second Term Advocate 3). In 
2000, referring to this ethical obliga-
tion, Jeremy Gauntlett SC, then chair of 
the GCB, posed these questions: ‘Does 
our profession really reflect this? Are 
our disciplinary proceedings fair, swift 
and open enough? Are our sanctions 
comparable to those imposed by other 
professions?’

Bar Councils have in recent years had to 
deal with an increasing number of com-
plaints of professional misconduct and 
of inadequate professional service. Many 
of these complaints are unfounded or do 
not justify disciplinary action. There are, 
however, a significant number which do 
justify some action. 

In instances where Bar Councils have 
resolved not to institute disciplinary pro-
ceedings, this has increasingly led to 
unhappiness on the part of complainants 
and the perception is often held that 
the Bar protects its own members in 
improper fashion. Whilst I believe that 
the perception is incorrect, it has had 
the result that the disciplinary processes 
of the constituent Bars of the GCB have 
increasingly become the subject of pub-
lic scrutiny. 

Currently, each of the constituent Bars 
of the GCB determines its own pro-
cess. Typically the Bar Council, or a 

ticipation in the governance structures 
of the legal profession, the same does 
not appear to me to apply to non-lawyer 
participation in disciplinary proceedings. 
The principle has been widely accepted 
by referral Bars in other jurisdictions 
without significant difficulty and it can 
serve only to promote public confi-
dence in the fairness and openness of the 
process.

Jeremy Gauntlett SC, however, posed a 
second probing question. Are the sanc-
tions which we impose comparable to 
those imposed by other professions? In 
many of the jurisdictions where referral 
Bars exist a distinction is drawn between 
‘professional misconduct’ and ‘inad-
equate professional service’. We have 
not formally drawn this distinction in 
South Africa. Very often complaints that 
allegedly fall into the latter category are 
the ones that do not attract disciplinary 
action and that cause great unhappiness 
outside the profession.

Inadequate service
Inadequate professional service gener-
ally relates to service to a client falling 
significantly below that which would 
normally be expected of an advocate. It 
is not as serious as misconduct, but may 
have caused significant concern or incon-
venience to a client. Undue delays in 
dealing with papers, poor or inadequate 
work on a case or serious rudeness to a 
client are considered to be typical mani-
festations of inadequate professional ser-
vice. There may of course be others. 

The sanctions which may be imposed 
for inadequate professional service by 
tribunals established by those Bars that 

sub-committee, determines whether a 
complaint justifies disciplinary action 
against a member. If it is decided not to 
take disciplinary action the complain-
ant currently has no further remedy. If 
disciplinary action is taken then, the Bar 
concerned typically convenes a tribunal 
comprised only of advocates (in the case 
of a fee dispute an attorney would usu-
ally be included). This tribunal would 
usually determine its own procedure in 
the conduct of its process. It usually 
makes a recommendation to the Bar 
Council. The Bar Council then imposes a 
sanction, usually in accordance with the 
recommendation of the tribunal. A right 
of appeal against a decision by the Bar 
Council lies to the GCB. The GCB con-
stitutes an appeal tribunal comprised of 
three advocates. Its decision is final.

I have no doubt that members of the Bar, 
who give up their time free of charge to 
serve on sub-committees and disciplin-

ary tribunals, are fair and even-handed 
in the performance of their task, but is 
the process open enough to pass the test 
of public scrutiny? A consideration of 
the processes adopted by referral Bars in 
other jurisdictions suggests that in those 
jurisdictions greater diversity is provided 
for by the inclusion of non-lawyers on the 
tribunal. In England and Wales, Scotland, 
Ireland and Northern Ireland non-lawyer 
participation on the disciplinary tribunal 
is provided for in varying degrees. In 
Ireland non-lawyers constitute a major-
ity on the tribunal. The participation of 
non-lawyers in disciplinary structures is 
currently being considered by the GCB 
and its constituent Bars in order to pro-
vide greater transparency and to promote 
public confidence in the process. 

Whilst many and diverse views exist 
concerning the merit of non-lawyer par-
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Unjustified attacks on judiciary

The General Council of the Bar 
of South Africa (the GCB) has 
noted the unwarranted attacks 

upon the integrity of the Supreme Court 
of Appeal (SCA) with grave concern. 
The mischievous suggestions that the 
judges hearing the Shaik appeal ‘may 
not have read [Judge Squires’] original 
judgment convicting Shaik, and may 
have relied only on news reports’ are 
patently unfounded. The voluminous 

judgments delivered by the SCA con-
tain a detailed analysis of the judgment 
of Judge Squires and of the evidence 
which was tendered before him.

The judgments reveal that the SCA, on 
its own analysis of the evidence and 
the findings which it made, comment-
ed that the relationship which existed 
between Mr Shaik and Mr Jacob Zuma 
was ‘appropriately called “a generally 
corrupt relationship.” ’ The fact that the 
phrase ‘generally corrupt relationship’ 
was erroneously attributed to the trial 

judge (it was in fact the terminology 
utilised by the prosecuting authority) 
does not in any way detract from the 
integrity of the judgment of the SCA.

The GCB accordingly welcomes the 
statement issued on behalf of the 
Cabinet on 9 November 2006 in which 
it described unjustified, racial and ill-
informed attacks on the judiciary as 
being both regrettable and unwelcome. 
Such ill-informed attacks on the judi-
ciary can serve only to undermine the 
independence of the judiciary and the 
rule of law.

14	November	2006 
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draw the distinction differ too from those 
imposed for misconduct. Significantly, a 
member may be ordered to repay a fee 
which he/she has received or it may be 
ordered that he/she may not mark a fee. 
In England and Wales he/she may even be 

ordered to pay compensation to the com-
plainant up to a maximum of £5 000.

If we seriously ‘trade on excellence’, 
and if the quality and ethics of the Bar 
are as fundamental to the justice system 
we operate as Geoffrey Vos QC suggests 

(correctly), then has the time not perhaps 
arrived for the formal recognition of 
the distinction between misconduct and 
inadequate service and the imposition of 
sanctions specifically designed to curb 
inadequate service? 

The Human Rights Committee of 
the General Council of the Bar of 
South Africa is most concerned 

about the further erosion of human 
rights in Zimbabwe.

The concern relates not only to the insti-
tutionalised brutality under the guise of 
law enforcement that resulted in a duly 
elected representative of the people and a 
member of Parliament being beaten and 
which necessitated an urgent application 
to court to ensure that graver harm did 
not befall him. It is also evident that the 
beating of a public figure sends a chill-
ing message to ordinary citizens who 
wish to raise their voices in peaceful 
protest against a regime that does not 
subscribe to democratic values.

We are witnessing a people being denied 
their basic freedom of expression. In a 
country where the issue of rigged bal-
lots dominated the last two elections, 
the suppression and the silencing of 
any form of criticism if not unchecked 
creates the genuine concern of absolute 
totalitarianism which has within it the 
seeds of chaos and no other peaceful 
avenue to restore democratic values. In 
either case, it will devastate the lives 
of Zimbabweans. It will also be felt 
throughout the entire Southern African 
region – and to an extent greater than 
that presently experienced where hun-
dreds of thousands of Zimbabweans 
have fled their country because of fear 
from persecution or poverty. 

Moreover, the refusal to allow lawful 
protest and lawful meetings and the 
threat of declaring a state of emergency 
is comparable to the police state of the 
1970s and 1980s in South Africa.

For these reasons, it is not open to 
speak of a policy of non-interference in 
the internal affairs of another country. 
In any event, Zimbabwe is a member 
of SADC which seeks to promote the 
advancement of all peoples within the 
region and where it is also a member 
of the AU. As a member of the AU, 
Zimbabwe subscribed to the provi-
sions of the African Charter on Human 
and Peoples’ Rights. This committee 
calls on the South African government 
and other member states of the AU to 
secure Zimbabwe’s compliance with 
its obligations under the Charter, and 
to facilitate the immediate securing of 
basic freedoms for its people.

14	March	2007 

Erosion of human rights in Zimbabwe
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