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On pupillage

Contributed by Dusty 
Donnelly, KwaZulu-Natal

When I was asked to write a 
piece for Advocate on my 
impressions of the Bar as a 

pupil and a ‘Baby Junior’, I felt like a 
hapless explorer being invited to inspect 
the inside of the cannibal tribe’s cook-
ing pot – little good was likely to come 
of it, at least not for me. The request 
seemed akin to the ‘pass-on’ brief: one 
couldn’t very well refuse it, unless other-
wise engaged. Nevertheless it was to be 
viewed with a healthy measure of suspi-
cion. After all the most dangerous words 
in the ‘Baby Junior’s’ lexicon arguably 
are: ‘Don’t worry – it only needs to be 
adjourned sine	die.’ I determined that the 
wisest choice I could make was to write 
a piece so bland, that no one would pay 
it the slightest attention. If you are still 
reading, then clearly I have failed.

I joined the Bar in April, and was greeted 
warmly by a throng of fellow pupils 
already immersed in The Workbook and 
The Lectures. It sounded ominous. My 
foreboding only grew when after two 
or three weeks at the Bar, pupillage still 
felt like a glorious vacation. Perhaps it 
was simply the jovial atmosphere on the 
thirteenth floor of Durban Club Place. 
The bubble was finally to burst in the 
wee hours during the weeks preceding 
The Bar Examination. But I am getting 
ahead of myself.

Do not imagine that pupillage is a 
walk in the park. ‘Learn by doing’ was 
Marnewick SC’s mantra. The new year-
long program certainly offers structure 
and focus to one’s training. There should 
never really be an idle moment. 

However, after the tyranny of telephones, 
taxations and timesheets which one 
encounters as an attorney, the freedom 
(of thought, of movement and of lunch 
partners) is heady. Needless to say one 
of my first experiences was of ‘crossing 
the fence’. About a week into pupillage, 
I sheepishly caught myself exclaiming 
indignantly at the utter incompetence of 
some unfortunate attorney, whose tatty 
and incomplete brief had just landed on 
my mentor’s table. 

Besides failing, the ever-present dan-
ger in every pupil’s life is the faux	
pas. Forget the Uniform Rules, it is the 
unwritten traditions that you had better 
set about learning, and smartly. Had our 
mentors truly forgotten to tell us that the 
common room was off-limits to pupils? 
Were stripes on our suits out or OK? 

‘The lecture format does 
not provide sufficient 
practical engagement 

with the subject matter.’

Did the rule of meeting the silks in 
order of seniority still apply now that 
there were four buildings to cover? And, 
would we ever feel comfortable with the 
first name or surname rule? (This par-
ticular horror being felt most keenly by 
those who did not spend their formative 
years at a boys’ only private school.)

The next task of the pupil is to put names 
to faces, and then not to mix them up 
again. It was a welcome surprise to dis-
cover that the Bar seems to house a dis-
proportionately high number of ‘unusual’ 
names and surnames. I was beginning to 
feel right at home.

Debates were popular amongst the pupils, 
our favourite topics being the Zuma trials 

and the year-long pupillage. It was with-
out doubt a financially trying time for us 
all. It came as some surprise therefore to 
discover that as far back as 1929 at the 
Temple Bar ‘the first year of a young 
Barrister’s life is invariably spent in 
apprenticeship to some busy junior, who 
for a fee of one hundred guineas allows 
his pupil to see his papers and follow him 
about from court to court’ (Marjoribanks 
The	 Life	 of	 Sir	 Edward	 Marshall	 Hall 
32). Well, I thought, at least we had been 
spared the 100 guineas!

There is room for improvement. The 
strict program rankles with those who 
need less coaching. Yet there is insuf-
ficient small group ‘tutorial’ style teach-
ing and remedial work for those who 
require greater assistance. The lecture 
format does not provide sufficient practi-
cal engagement with the subject matter. 
There are not enough opportunities to 
learn and practise the speaking skills 
(both ‘prepared’ and ‘on one’s feet’), 
which we need to survive. 

In an ideal world our mentors would 
have no pressing needs of their own and 
would gain immense personal satisfac-
tion from spending every minute answer-
ing our questions. In reality, their great-
est satisfaction is probably the perverse 
pleasure of knowing that one day we too 
might have a pupil. And the occasional 
thank-you.

So how to remedy the lack of practical 
experience? ‘Go to motion court, watch 
what advocates do wrong and what indi-
vidual judges dislike’ was the sage advice 
of Broster SC. It was to prove extremely 
useful. The premise being that there 
cannot be any substitute for learning by 
making mistakes, but hopefully they are 
mostly somebody else’s!

Mabandla’s moratorium on the appoint-
ment of suitably experienced white males 
from the Free State Bar. What is prob-
ably most alarming, is the ever-pres-
ent involvement of politicians in the 
matter, with weeks of polemic ensuing 
between parties’ spokespersons regard-
ing the sourcing of black and female 
candidates for acting positions, where 
there are purportedly few such available 
in the Free State. For instance, on its 
93rd anniversary celebrations, the ANC 
national executive entered the arena with 

the comment that ‘there is a challenge 
to transform the ‘collective mindset’ of 
the judiciary to bring it into line with the 
aspirations of ‘the millions who engaged 
in struggle to liberate our country from 
white minority domination’ (Mail	 & 
Guardian, 8/2/2007). 

Suffice it to say that no acting appoint-
ments were made for the first term, 
which, by implication, has dire conse-
quences for the speed and efficacy of lit-
igation and prosecution in the Free State 
Provincial Division. The Free State Bar 

Council has recommended arbitration 
as a speedy (though costly) method of 
alternative resolution for civil disputes. 
As far as criminal prosecution is con-
cerned, it is expected that 25% of all 
matters will have to be postponed.

Off the hot seat to greener pastures 
– the High Court’s garden has been 
transformed into an oasis in the blast-
ing heat. Although a tea garden would 
certainly have added to the allure of 
the old sandstone building, for now the 
feast is only for the eye.  
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Why then would you risk practising 
law without using South Africa’s most 
comprehensive UNINTERRUPTED
case law series?

The cost of accessing the full series of South African Law Reports 
has left many legal practitioners in a precarious position. Juta 
would like to throw you an affordable lifeline to 60 years
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| searches and seizures and the right to privacy | 
discriminatory provisions of a will | unconstitutionally 
obtained evidence | locus standi to claim repayment of 
money lent by predecessor | execution against immovable 
property | section 417 of the companies act and the 
constitutional right to privacy | auditor’s liability to a 
third person | eviction of unlawful occupiers and the right 
to housing | surety’s liability to a cessionary/ incomplete 
agreement | constitutional damages | circumscribing 
the ambit of the law of delict | duty of care to protect 
water pollution | national environmental management 
act | duty to control emergency incidents | sequestration 
of partnership where a partner’s estate cannot be 
sequestrated | transfers of business: section 197 of the 
lra | distinction between ‘occupier’ and ‘labour tenant’ | 
delivery of movables sold at auction | repeal of the black 
administration act | inclusion of trust assets in spouse’s 
estate | complainant’s participation in decisions of parole 
boards | minimum sentence legislation - developments and 
criticisms |  calculation of compensation for expropriation 
| the rights of the mineral rights holder and the so-called 
surface owner |
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The Review is compiled by eminent lawyers who have 
published extensively in their fields of expertise. 

SubjecTS cuRRenTly dealT wiTh include:

Discusses the latest developments in statute    
 and case law, including as yet unreported judgments

Provides critical comment on new statutes and    
 judicial decisions and places them in context

Covers dynamic areas of South African law

Highlights important implications for practitioners

Enables readers to determine at a glance whether a   
 discussion is relevant to their area of interest 

Hypertext links to the full text of discussed legislation  
 for Statutes subscribers

Hypertext links to the full text of discussed judgments  
 for Law Reports subscribers

Lists other relevant literature and cases

Retains back issues, to become an enduring record of   
 the development of South African law
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if you subscribe to Juta’s electronic South African Law Reports and/or South
African Statutes, the Review is included fRee in your subscription. check your 
next update to enjoy the benefits of this invaluable new resource.

Juta Law announces a 
major new initiative 
to support the practice of 
law in south africa

Juta’s electronic SA Law Reports and Statutes publications 
have been enhanced, fRee TO SubSCRibeRS, with 
commentary on current legal developments, compiled 
by eminent academic and practising lawyers.

Juta’s Quarterly Review of South African Law matches 
source material with expert analysis to unlock the full 
value of these major works.

Key features:

JUTA’S QUARTERLY REVIE W
o f  s o u t h  a f r i c a n  l a w

administration of estates
M c Schoeman-Malan
BA (Law) LLB LLD (Pret), Advocate of 
the High Court of SA, Professor of Law, 
University of Pretoria

a van der linde
BLC LLB LLM LLD (Pret), Associate 
Professor of Law, University of Pretoria

banking & neg. instruments
j T Pretorius
B Iuris (Pret) LLB (Natal) LLM (UCT) LLM 
(London) LLD (RAU), Attorney, Professor 
of Law, Unisa

civil Procedure
d e van loggerenberg
SC B Iuris LLB (PU for CHE) LLD (UPE), 
Member of the Pretoria Bar, formerly 
Professor of Law, University of Port 
Elizabeth

company law
R jooste
BA B Com (Hons)(Taxation) LLB (UCT) 
Diploma in Comparative Legal Studies, 
LLM (Cantab) Attorney of the High
Court of SA, Professor of Law, UCT

constitutional law
S budlender
BA LLB (Wits) LLM (NYU), Member of 
the Johannesburg Bar
K hofmeyr
BA (Hons) LLB (Wits) BCL (Oxon)

constitutional Property law
a j van der walt
B Iuris Honn. (BA) LLB (Potch) LLM (Wits) 
LLD (Potch), Professor of Law, University 
of Stellenbosch

contract
R Sharrock
B Com LLB (Natal), Professor of 
Law, University of KwaZulu-Natal, 
Pietermaritzburg, Attorney and 
Conveyancer of the High Court of SA

criminal law
M nel
BA LLB LLM (Stell) M Phil (Cantab), 
Senior lecturer, University of 
Stellenbosch

criminal Procedure
S e van der Merwe
B Iuris (UPE) LLB (SA) LLD (UCT), 
Advocate of the High Court of 
SA, Professor of Law, University of 
Stellenbosch

delict
R Midgley
B Com LLB (Rhodes) PhD (UCT) 
Professor and Dean of Law, Rhodes 
University

environmental law
M Kidd
B Com LLB LLM PhD (Natal), 
Professor of Law, University of 
KwaZulu-Natal, Pietermaritzburg

evidence
P j Schwikkard
BA (Wits) LLB (Natal) LLM (Natal) 
LLD (Stellenbosch), Attorney, 
Professor of Law, UCT

insolvency
l Steyn
BA LLB (Natal) LLM (SA), Advocate 
of the High Court of SA, Associate 
Professor of Law, University of 
KwaZulu-Natal, Durban

labour
j Grogan
BA (Hons) RU B Iuris LLB (SA) LLM 
PhD (RU), Advocate of the High 
Court of SA, formerly Professor of
Law, Rhodes University

land Reform
j M Pienaar
B luris LLM LLD (Potch), Professor of 
Law, University of Stellenbosch

Property
a j van der walt
B Iuris Honn. (BA) LLB (Potch) LLM 
(Wits) LLD (Potch), Professor of Law, 
University of Stellenbosch

Trusts
a van der linde
BLC LLB LLM LLD (Pret), Associate 
Professor of Law, University of 
Pretoria

Sentencing
S e van der Merwe
B Iuris (UPE) LLB (SA) LLD (UCT), 
Advocate of the High Court of 
SA, Professor of Law, University of 
Stellenbosch

Succession
M c Schoeman-Malan
BA (Law) LLB LLD (Pret), Advocate 
of the High Court of SA, Professor 
of Law, University of Pretoria
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KwaZulu-Natal

New members
Bhekinkosi Buthelezi

Bhekinkosi Jethro	 Buthelezi BProc 
(UNISA) LLB (Natal). Formerly	 clerk 
at Department of Justice (seven years);	
magistrate (23 years); attorney (own prac-
tice) from 1998-March 2005. Councillor 
eThekwini Munipality.

Dusty Donnelly

Dusty Donnelly BA LLB summa	 cum	
laude (Natal). Attorney at Adams & 
Adams, Durban, 2000-Sept 2004 and 
Routledge Modise Moss Morris, Durban, 
Oct 2004-Feb 2006.

Joseph Kilani

Joseph Lulamile Kilani LLB (UNISA) 
Teacher’s Diploma (Cape College of 
Education). Teacher for two years.

Siseko Mrali

Siseko Mrali BJuris LLB (Unizul). Candi-
date attorney at SB Msani & Partners; Road 
Accident Fund claims handler (three years).

Vishalan Naidu

Vishalan Naidu	 LLB (UND) LLM (in 
progress). Hofmeyr Herbstein & Gihwala 
Inc; candidate attorney and associate 
assistant to Myburgh Commission of 
Inquiry; professional assistant, Shepstone 
& Wylie. 

Steven Wallace

Steven Wallace BA LLB; CPE (UK); 
Maritime Law Diploma. Attorney from 
1989-2006, including three years in 
London; former partner of Garlicke & 
Bousfield Inc.

Once The Bar Examination was success-
fully behind us we turned our minds to 
how we were to earn a living. A welcome 
initiative, and a great incentive to pass-
ing outright, was the introduction of an 
interim practice certificate. This allowed 
pupils who had passed their examina-
tions to take on certain types of work 
and start gaining practical experience 
sooner. 

There was only one snag: briefs did 
not come flooding in. No doubt few 
at the Bar can forget the experience of 
their first months in practice: ‘the wait-
ing – the hope – the disappointment 
– the fear – the misery – the poverty’ 
(Dickens The	Pickwick	Papers; also see 
Pannick Advocates 209). Need any more 
be said? 

Around the turn of the twentieth cen-
tury it was said of the Bar that it was 
‘of all professions the most specula-

tive for a young man, without private 
means to enable him to wait for briefs 
in peace and comfort, and without influ-
ence from solicitors to give him a start’ 
(Marjoribanks The	 Life	 of	 Sir	 Edward	
Marshall	 Hall	 32). Little has changed 
save that today one cannot safely assume 
that a pupil is either ‘young’ or a ‘man’. 

As the Bar grapples with transformation 
issues, some of the submissions to the 
editor of Advocate in 2006 left me think-
ing that change of the kind that is required 
is not always best dealt with through 
the adversarial model we all naturally 
incline towards. Positions are polarised. 
Differences and difficulties based on 
culture, generation, gender, class or race 
remain misunderstood. Similarities of 
experience remain undiscovered. 

I believe that what attracts everyone 
to the Bar is the spirit of fierce inde-
pendence. It was a pleasant surprise to 

discover the camaraderie. I was struck 
throughout pupillage by the generos-
ity of our mentors, lecturers, supervi-
sors and colleagues. Generous with their 
time, their books, their expertise, their 
encouragement and their anecdotes. 
Thank you. 

In closing, I take heart in knowing that 
even the greatest amongst us were once 
not above ‘squatting’ in someone else’s 
chambers. 

In his memoirs, the late Issie Maisels 
QC, recounts how he shared the cham-
bers of Dr Manfred Nathan KC. Nathan 
had no telephone and used the one on 
Maisel’s desk, invariably whilst the lat-
ter was holding a consultation. He also 
‘smoked strong Magaliesberg tobacco, 
kept the windows closed and used a spit-
toon’ (Maisels A	Life	at	Law 11).

I wonder what we pupils would make of 
Dr Nathan today. 
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