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In addition to the fundamental prin-
ciples of cross-examination dis-
cussed in Part I of this article, there 

are special techniques that are uniquely 
applicable to expert witnesses. 

1	 	Make	 the	 opposing	 expert	 your	
witness	

It is often possible to obtain favorable 
admissions from the opposing party’s 
expert witness. The cross-examiner 
should ask: Did the witness say things 
during direct examination that he or she 
can make the witness repeat on cross? 
Can the witness admit to facts not yet 
mentioned that support the cross-exam-
iner’s theory of the case? As with any 
cross-examination, it is usually wisest 
to elicit such information (so-called 
constructive cross-examination) near 
the beginning of the examination.

Say, for example, the cross-examiner 
represents the plaintiff – a machinist 
who suffered a serious back injury 
when the defendant’s car crashed into 
his from behind. The cross-examiner’s 
own expert witness has already testified 
that the plaintiff has suffered three rup-
tured discs in his lower spine that was 
caused by the trauma of the collision. 
However, Dr Santoli, the defendant’s 
expert witness is going to claim that the 
plaintiff’s spinal injury was caused by 
a degenerative arthritic condition that 
developed over an extended period of 
time. Instead of attacking Dr Santoli’s 
conclusion head-on, and potentially 
giving him the opportunity to expound 
on his theory of the case, the cross-
examiner should consider using Dr 
Santoli to reinforce important facts of 
her case. The cross-examiner may very 
well be able to get Dr  Santoli to agree 
to all of the following facts helpful to 
her theory of the case, without ever 
venturing near the minefield of the 
doctor’s opinion regarding the cause of 
the plaintiff’s condition: 

•	 	The plaintiff has a debilitating spi-
nal injury.

•	 	Dr Santoli has personally seen the 
extent of the injuries on the plain-
tiff’s X-rays.

•	 	At the present state of medical 
knowledge, there is no medicine or 
surgical procedure that could cure 
the plaintiff’s injuries.

•	 	Because of his injuries, the plaintiff 
can only lean forward 20 degrees 
from vertical, making it impossible 
for him to ever again bend over and 
lift 35 pound brass castings onto a 
grinding table – a motion he used to 
perform for eight hours per day as a 
machinist. 

•	 	If the plaintiff were Dr Santoli’s 
patient, all he would be able to do 
for him would be to prescribe mus-
cle relaxants and pain medication 
and advise him to seek some other 
line of employment.

2	 	Attack	the	expert	witness’s	quali-
fications	

In many jurisdictions, including New 
York, the cross-examiner is permitted 
to conduct a voir	dire of the expert wit-
ness on his qualifications. This means 
that, if the cross-examiner wishes to 
challenge the expert’s qualifications to 
testify as an expert witness, he or she 
can do a cross-examination – limited to 
the expert’s qualifications – before the 
expert can continue the direct examina-
tion. American trial advocacy scholars 
differ on the advisability of doing a 
voir	dire on qualifications. 

‘...it is preferable to plant 
a seed of doubt about 

the expert and his or her 
opinion...’

Thomas Mauet, for example, advises 
against it, arguing that a challenge on 
qualifications is most often met by 
the factfinder stating something like: 
‘Interesting points counselor, but they 
go to weight and not admissibility. 
The witness may testify.’1 Because a 
voir	 dire on qualifications is rarely 
successful, Mauet argues, it often only 
emboldens the expert.

I strongly support the opposing school 
advocating in favor of doing a voir	dire 
of the opposing expert. I believe that it 
is preferable to plant a seed of doubt 
about the expert and his or her opinion 
in the mind of the court at the earliest 
possible opportunity. However, in order 
not to lose the battle over his or her 
qualifications in the eyes of the expert, 
the cross-examiner should clearly state 
goals for the voire	dire that are modest 
enough that she is almost certain to 
achieve them: ‘May	 I	 take	 Dr.	Wilson	
on	voir dire,	Your	Honor?	He	may	very	
well	be	qualified,	but	I	believe	the	court	
should	have	a	complete	record.’ 

An expert witness’s qualifications offer 
a wonderfully broad range of poten-
tial cross-examination questions. The 
trial lawyer’s inquiry on credentials 
may include academic qualifications, 
practical training, governmental licens-
ing, experience, specialization, publi-
cations, and professional affiliations. 
Recently, in a custody trial, the mini-
mal qualifications of the psychothera-
pist for a child offered the following 
opportunity for voir	dire:

Q:	Mr.	Harris,	your	degree	is	in	social	
work,	correct?

A:	Yes,	 I	 have	 a	 Master’s	 in	 Social	
Work,	 and	 I	 am	 a	 licensed	 psycho-
therapist.

Q:	A	master’s	degree	is	not	the	highest	
degree	in	your	field?

A:	No.

Q:	The	 highest	 level	 of	 academic	
accomplishment	 in	your	 field	 is	 the	
Ph.D.?

A:	Yes.
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Q:	But	you	have	not	achieved	the	doc-
torate	level,	have	you?

A:	No.

Q:	I	 also	 notice	 that	 on	 your	 CV,	 you	
list	your	name	as	James	M.	Harris,	
MSW?

A:	That	is	correct.

Q:	I	have	seen	other	social	workers	with	
the	letters	ACSW	after	their	names.	
The	 ‘ACSW’	 stands	 for	 Accredited	
Clinical	Social	Worker,	does	it	not?

A:	It	does.

Q:	That	 is	 an	 additional	 certification	
that	some	social	workers	earn,	cor-
rect?

A:	Yes.

Q:	But	you	have	not	achieved	that	cer-
tification,	have	you?

A:	I	have	not.		 	

It is good practice to never take the 
opposing expert’s curriculum	vitae and 
qualifications at face value. Often, the 
qualifications of a so-called expert are 
based on a triumph of form over sub-
stance. A person may earn an advanced 
degree, join several professional orga-

nizations, publish articles that amount 
to nothing more than regurgitation of 
existing knowledge, and thereby take 
on the aura of ‘expert’ without having 
any genuine expertise in the field. The 
cross-examiner should capitalise on 
any such weaknesses in the expert’s 
qualifications. 

3	 	Challenge	the	witness’s	impartial-
ity

In the common law tradition, expert 
witnesses are supposed to be objective 
analysts, and not advocates. The worst 
accusation you can make against any 
expert witness is that he or she altered 
his or her opinion to fit a party’s needs. 
Accordingly, it can be very effective to 
cross-examine an expert on the issue 

of bias if the material is available to be 
exploited. Cross-examination on bias 
falls into two basic categories.

(i) Fees 

Most experts in litigation are paid 
significant fees. At first glance, the 
expert’s fees may appear to be an easy 
target for the cross-examiner. After all, 
you don’t have to know anything about 
the expert’s area of expertise. You only 
have to know a little about human 
nature and the root of all evil. However, 
while the acceptance of money in 
exchange for testimony would initially 
seem to be a fruitful area for cross-
examination, the reality is somewhat 
less promising.

Firstly, the factfinder is likely to under-
stand that no expert witness could 
afford to spend significant time on a 
case and to perform expensive tests or 
analyses without being compensated. 
Secondly, all experts in the case are 
likely being paid, so there is little to be 
gained by making a point of it on cross-
examination when your own expert is 
equally vulnerable. Finally, most expe-
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rienced experts will be adept at turning 
such challenges aside:

Q:		So	Doctor,	how	much	are	you	being	
paid	for	your	testimony?

A:		My	 testimony	 is	 not	 for	 sale,	
Counsellor.	 I	 have	 been	 compen-
sated	for	my	time.

It is generally productive to cross-
examine an expert concerning his or 
her fee only in fairly limited circum-
stances. It may demonstrate bias if 
the fee is extraordinarily large. For 
example, a psychiatrist who is retained 
to examine a party and prepare testi-
mony, and whose hourly rate amounts 
to double or triple the going rate for top 
notch treating psychiatrists, is clearly 
suspect.2 

(ii)  Relationship with party or attor-
ney

Some expert witnesses seem to work 
hand in glove with certain law firms, 
testifying to similar conclusions in case 
after case. While such an ongoing rela-
tionship may not be definitive proof of 
bias, it may assist the cross-examiner 
to paint the expert with the brush of 
‘hired gun.’

Q:		Dr.	Watkins,	you	were	asked	to	be	a	
witness	in	this	case	by	the	defense?

A:		Well,	 the	 defense	 asked	 me	 to	 con-
sult	on	the	case.

Q:		Part	of	your	job	was	to	be	a	witness	
for	 the	 defense	 if	 the	 case	 went	 to	
trial?

A:		I	 agreed	 to	 be	 a	 witness	 for	 the	
defense,	if	necessary.

Q:	In	fact,	Doctor,	you	make	it	a	habit	
to	testify	for	the	defense,	don’t	you?

A:	I’m	 available	 as	 a	 witness	 to	 who-
ever	wishes	to	retain	me,	counselor.

Q:	Over	 the	 past	 four	 years,	 Doctor,	
how	 many	 times	 have	 you	 testified	
at	trial?

A:	I	think	it’s	been	about	twelve	times.

Q:	According	 to	 your	 written	 report	 it	
has	 been	 exactly	 twelve	 times,	 cor-
rect?	

A:	Yes.

Q:	And	of	those	twelve	times,	you	know	
exactly	how	many	of	those	times	you	
were	 called	 by	 the	 defense,	 don’t	
you?

A:	Yes.

Q:	Isn’t	 it	 a	 fact,	 Dr.,	 that	 you	 have	
been	called	by	the	defense	each	and	
every	time?

A:	Yes.

Partiality is a serious charge to level 
against any expert witness, and it should 
not be made without a good faith basis 
for the claim. Cross-examination is 
most certainly not the time to make 
random inquiries as to lack of objectiv-
ity or independence, much less baseless 
attacks. It is absolutely essential that 
the cross-examiner explore thoroughly 
in trial preparation all of the expert’s 
potential biases. Cross-examination can 
then be limited to those assertions that 
can be supported in fact. 

4	 	Cast	 doubt	 on	 the	 facts	 that	 the	
expert	relied	upon

The opinions and conclusions of the 
experts are valid only if the data upon 

which those opinions and conclusions 
are based are themselves accurate. 
Almost by definition, the expert was 
not present at the crucial event – did 
not see the shooting, attend the alleg-
edly conspiratorial meeting, or watch 
the father assault the mother. It is not 
uncommon for the expert to have based 
his or her opinions solely or principally 
on data and information received from 
the client, and yet have made no effort 
to verify the data or information. If 
the cross-examiner can show that the 
data and information are inaccurate or 
incomplete, the expert’s opinions and 
conclusions must fall as well. 

Q:	Dr.	 Simon,	 you	 testified	 that	 this	
medicine	 is	 reasonably	 safe,	 cor-
rect?

A:	Yes.

Q:	The	 basis	 for	 your	 conclusion	 is	
the	 result	 of	 tests	 conducted	 by	 the	
manufacturer?

A:	Yes.

Q:	That’s	the	same	manufacturer	that	is	
the	defendant	in	this	case?

A:	Yes.

Q:	That’s	 the	 same	 manufacturer	 who	
stands	to	profit	if	this	medicine	was	
put	on	the	market?

A;	Well,	 I	 assume	 they	hoped	 it	would	
be	profitable.

Q:	Dr.	Simon,	you	did	not	conduct	any	
test	of	your	own	to	determine	if	this	
medicine	 is	 reasonably	 safe	 to	 the	
public,	did	you?

A:	No.

Q:	You	did	not	ever	ask	that	this	medi-
cine	 be	 tested	 by	 an	 independent	
laboratory?

A:	No.

Q:	It	 is	 fair	 to	 say,	 is	 it	 not,	 that	 the	
data	on	which	you	base	your	opin-
ion	came	exclusively	from	tests	per-
formed	by	the	defendant?

A:	I	 was	 specifically	 retained	 by	 the	
defendant	 for	 the	purpose	of	evalu-
ating	a	very	complex	set	of	medical	
data	.	.	.

Q:	Excuse	me,	Doctor,	is	that	a	‘yes?’

A:	Yes.

Q:	If	 the	 tests	 that	 the	 defendant	 ran	
were	 improperly	 designed,	 that	
would	affect	your	opinion?

A:	Yes.

Q:	If	 those	 tests	 were	 improperly	 con-
ducted,	that	would	affect	your	opin-
ion?

A:	It	might.

Q:	If	 those	 tests	 were	 improperly	 ana-
lyzed,	 that	 would	 affect	 your	 opin-
ion,	wouldn’t	it?

A:	It	might.

Q:	Isn’t	it	true,	Doctor,	that	your	opin-
ion	is	only	as	good	as	the	data	upon	
which	it	is	based?

A:	Yes.	

Q:	You	have	heard	the	phrase	‘garbage	
in,	garbage	out,’	right?

A:	I	have.

Any time the cross-examiner can estab-
lish that the expert ‘didn’t know’ an 
important fact, or ‘didn’t do’ some-
thing important, the expert’s credibil-
ity is damaged. Confronting an expert 
with inaccurate underlying data on 
cross-examination is very powerful, 
because the expert is faced with a clas-
sic Hobson’s choice: The expert can 
either admit the inaccurate data and 
undermine his or her own opinion, or 

‘Partiality is a serious 
charge to level against 
any expert witness, and 
it should not be made 
without a good faith 
basis for the claim.’
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doggedly stick to his or her guns and 
lose all credibility. 

5	 	Change	the	assumptions,	vary	the	
facts	

Almost all experts must use assump-
tions in the course of formulating their 
opinions. An expert’s assumptions, 
however, may be unrealistic, unreli-
able, or unreasonably favorable to the 
retaining party. It can be extremely 
effective, therefore, to ask the witness 
to alter an assumption, substituting one 
that the cross-examiner believes to be 
more in keeping with the evidence in 
the case.

Q:	Mr	 CA,	 your	 calculation	 of	 fair	
market	 value	 included	 an	 assump-
tion	 that	 the	 discount	 rate	 for	 this	
business	should	be	4%,	correct?

A:	Yes.

Q:	You	 will	 agree,	 will	 you	 not,	 that	
there	are	numerous	factors	that	may	
influence	the	discount	rate?

A:	Certainly.	

Q:	And	 that	 if	 the	 applicable	 discount	
rate	 for	 this	 business	 can	 in	 fact	
be	 shown	 to	 be	 less	 than	 4%,	 your	
calculation	of	fair	market	value	will	
have	to	be	reduced?

A:	Yes.

Q:	In	fact,	if	we	used	a	discount	rate	of	
3%,	your	calculation	of	fair	market	
value	 would	 have	 to	 be	 reduced	
by	 more	 than	 $600	000,	 isn’t	 that	
right?

A:	I	haven’t	done	the	calculation,	but	it	
should	be	somewhere	in	that	range. 

A related technique is to vary the facts 
upon which the expert has relied, or 
to suggest additional facts, provided, 
however, that the cross-examiner has 
a good faith basis for asserting new or 
varied facts to the expert witness.

6	 	Impeach	the	expert	with	a	learned	
treatise

Under the Federal Rules of Evidence, 
an expert witness may be confronted 
with a statements contained in ‘pub-
lished treatises, periodicals or pam-
phlets on a subject of history, medicine, 
or other science or art,’ so long as 
they are established as reliable author-
ity.3 Using a treatise to impeach is a 
powerful technique, since a treatise 
represents the collective wisdom of the 
particular field. 

Contrary to popular belief, it is not 
necessary to establish that the witness 
has relied upon the particular trea-
tise, or even that the witness acknowl-
edges that it is authoritative. Under 
the Federal Rules, the reliability of 
a learned treatise may be established 
either by admission of the witness, or 
by other expert testimony, or by judi-
cial notice. 

Once the reliability of the treatise is 
confirmed, the impeachment may pro-
ceed in one of two ways. The cross-
examiner may read a passage from the 
treatise into evidence without asking 
the expert any questions.4 The more 
dramatic (and, in my opinion, the pre-
ferred) approach is to impeach the 
expert much like impeaching a fact wit-
ness with a prior inconsistent statement 
– commit, credit, confront.

First, the cross-examiner should firmly 
commit the expert to the direct testi-
mony that he or she wants to attack. 
Next, the cross-examiner should credit, 
or build up, the reliability of the trea-
tise. Then, the cross-examiner should 
confront the witness by reading the 
impeaching portion of the treatise. The 
cross-examiner should end the con-
frontation by asking the expert whether 
he or she agrees with the quotation. 
At that point, the witness must either 
accede or disagree, and will face anoth-
er Hobson’s choice. If the witness 
accepts the statement, the cross-exam-
iner’s work is done. If the witness does 
not, the cross-examiner may later argue 
in summation that the witness is out of 
step with recognized authority.

Q:	Doctor,	 I	 show	 you	 the	 two-volume	
work	 captioned	 Basic	 Psychiatry,	
by	 Friedman,	 Lipwitz	 &	 Jones.	
You	 would	 agree	 that	 this	 work	 is	
authoritative	in	the	field	of	psychia-
try,	correct?

A:	Yes.

‘Using a treatise to 
impeach is a powerful 

technique, since a 
treatise represents the 

collective wisdom of the 
particular field.’
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Endnotes
1 TA Mauet Trial	 Techniques 5 ed (Aspen 

Law and Business 2000) at 382. 
2 Trial attorney David Berg mentions the 

example where the opposing expert (a metal-
lurgist) in one of his cases was paid $650 000

 
 for his testimony. Such an excessive fee is 

certainly good fodder for cross-examination 
(D Berg The	Trial	Lawyer – What	 It	Takes	
To	Win (Section of Litigation, American Bar 
Association 2003) at 202). 

3 Rule 803 (18) of the Federal Rules of 
Evidence.

4 The Federal Rules of Evidence require only 
that the passage be called to the witness’s 
attention. 

Q:	This	 work	 is	 prescribed	 in	 medical	
schools	throughout	the	country	as	a	
text	book?

A:	Yes.

Q:	Friedman,	Lipwitz	&	Jones	are	rec-
ognized	 authorities	 in	 the	 filed	 of	
psychiatry?

A:	Yes.

Q:	In	 fact,	 you	have	 this	work	 in	 your	
own	library?

A:	Yes.

Q:	And	 you	 refer	 to	 it	 from	 time	 to	
time?

A:	Yes.

Q:	I	 call	 your	 attention	 to	 page	 50	 of	
the	 first	 volume,	 where	 the	 authors	
say	[read	statement	contrary	 to	 the	
expert’s	 direct	 testimony].	 Do	 you	
agree	 or	 disagree	 with	 this	 state-
ment	by	these	learned	authors?

A:	I	would	disagree.

Q:	As	 you	 sit	 here	 today,	 you	 cannot	
name	any	other	recognized	authori-
ties	in	the	field	of	psychiatry	whose	
writings	 disagree	 with	 this	 state-

ment	 of	 Doctors	 Friedman,	 Lipwitz	
and	Jones,	can	you?

A:	I	 cannot	 recall	 any	 other	 writings	
that	disagree	at	this	time.	

The cross-examiner should use the 
treatise itself during the impeachment, 
because it will look impressive. The 
cross-examiner might have photocop-
ies of the impeaching page to give to 
the factfinder and opposing counsel, 
since the treatise itself is not admitted 
as an exhibit. I have also seen a blow-
up of the impeaching section used in 
court to great effect as a demonstrative 
exhibit.

7	 	Never	launch	a	head-on	attack!

The most tempting, but, unfortunately, 
also the most spectacularly disastrous, 
form of expert cross-examination is to 
challenge the witness’s method, theory 
or logic in a head-on attack. It is pos-
sible, but extremely unlikely, that an 
expert will agree that he or she has 
made a mistake or that his or her 
reasoning is faulty. In most cases, the 
cross-examiner has little to gain by 
confronting an expert with any but 

the most glaring flaws, since that will 
only afford the expert an opportunity 
to explain.

Many novice trial lawyers have drunk 
deep at the spring of the expert’s sci-
ence and, besotted with their newfound 
knowledge, have attempted to go toe-
to-toe with the expert. Such a cross-
examination of a competent, prepared 
expert usually fails, and for obvious 
reasons. The trial lawyer launching a 
head-on attack of an expert is like a 
dog dancing on its hind legs. It is never 
done well, but the wonder is supposed 
to be that it is done at all.

It is usually far more effective to use 
your own expert to point out the oppo-
sition’s errors and then to draw your 
own conclusions during summation.

Effective cross-examination of expert 
witnesses principally creates impres-
sions about the expert in the mind of 
the court. It is these impressions that 
will control which of the competing 
experts’ opinions the factfinder accepts 
on key issues. 

Across
1  Nuisance is Aquilian? [SUPERSLATE]
2  Brits with more Roman law [SCOTS]
3 Factual causation – find a ratio among them [DANIELS]
4  Generally employed with reference to provision benefiting oth-

ers [STIPULATIO]
5 After 174 [FREE]
6 The leader of the plebs [TRIBUNE]
7 He is not allowed to transfer what he has not got [NEMO]
8  Where Moses got the law [SINAI]
9  Some cultures and times rendered it a crime [FORNICATION]
10 Such fraud is schedule 6 stuff [SYNDICATE]
11 The legal convictions of the community [EWELS]
12 The erstwhile applicant for leave to appeal to the Chief Justice 

[PETITIONER]
13 A local [INCOLA]
14 What you say they did to allow you to cancel [REPUDIATE]

Down
1 Stare decisis [PRECEDENT] 
2 What your opponent does in closing argument [RANTING]
3 Fideicommissa [TRUSTS]
4 Contra Bonos Mores [SASFIN]
5 Issued Edicts [PRAETOR]
6 Rule 21 Particulars are not [PLEADINGS]
7 Nullum occurrit regi [TEMPUS]
8 undue influence [OPPRESSION]
9 respecting future rights of the unborn [NASCITURUS]
10 They gave us the actio redhibitoria [AEDILES]
11 Roe v Wade attached great significance to the first 

[TRIMESTER]
12 Silent [TACIT]
13 It can, but should not be, pregnant [DENIAL]
14 That which may sometimes be necessary to fix things 

[RATIFICATION]
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