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By Jannie Eksteen SC, chair of the General Council of the Bar of South Africa

In November 2006 the GCB expressed its 

concern in a press statement that ill-informed 

and mischievous attacks upon the judiciary 

could serve only to undermine the rule of 

law. That statement arose from an attack in 

the press on the integrity of the Supreme 

Court of Appeal flowing from a factual error 

of little significance contained in a judgment 

relating to an appeal in that court by one 

Shaik. 

During September 2007 the Director 

General and the Head: Legal Services in the 

Department of Health, acting in their official 

capacities, caused an extensive criticism 

of the judgment of Judge Jajbhay in the 

matter of Dr Manto Tshabalala-Msimang v 

The Sunday Times to be published in vari-

ous national newspapers. In this criticism 

the Head: Legal Services labels the reason-

ing of the judge as ‘illogical’ and slates the 

conclusion to which the judge came as being 

‘clearly absurd.’ He suggests that the judg-

ment ‘…constitutes a serious threat to one 

of the founding values of our Constitution - 

the rule of law.’

Naturally, valid criticism of judges’ deci-

sions is perfectly legitimate and such criticism 

is to be welcomed in a democratic society. 

Where, however, a senior government 

official, acting in his official capacity, utlilises 

public funds to launch a scathing attack on 

a judgment which he does not agree with, 

and which attack is aimed at vindicating his 

political master, such criticism assumes a very 

different significance. 

A fundamental component, perhaps 

the most important component, of the rule 

of law is a free and independent judiciary. 

Not surprisingly, the independence of the 

judiciary is enshrined in our Constitution. 

Such formal guarantees of independence, 

although important, are however not 

enough by themselves to create a vibrant 

tradition	of	judicial	independence.	It	requires	

the respect, tolerance and cooperation of the 

political branches of government to maintain 

judicial independence. Section 165(4) of the 

Constitution therefore enjoins all organs 

of state to assist and protect the courts to 

ensure, inter alia, their independence, dignity 

and effectiveness. The effectiveness of courts 

in achieving their constitutional role in our 

democracy is to a large measure, dependent 

on the respect which the population and 

government have for the courts. 

Judicial independence and the respect 

which the nation has for the courts may, of 

course, be undermined in many subtle and 

inconspicuous ways. In this regard Patricia M 

Wald, an American judge, in an article ‘An 

independent judiciary and the Rule of Law: 

Five	hard	questions	and	Five	soft	answers,’	

expressed the view that ‘ … perhaps the 

most damaging of all are unwarranted 

legislative and executive attacks on Judges.’ 

She observes that the political branches of 

government hold most of the cards in this 

domain of mobilising citizen opinion against 

judges. It would appear that there is in 

general a fine line to be drawn between valid 

criticism of a judgment, which is healthy, and 

an attack on the judge as an individual. This 

line should be carefully observed if the rule of 

law is to remain intact. In the instance I am 

discussing, however, government funds were 

utilised by senior officials in a government 

department, acting in their official capacities 

to publish criticisms in terms which, I would 

suggest, are inappropriate. The nature and 

the tone of the criticism not only offend 

against the provisions of section 165(4) of 

the Constitution, but serve also to undermine 

the very concept which these officials purport 

to hold so dearly - the rule of law. This kind 

of criticism constitutes a far greater threat 

to the rule of law than the judgment could 

ever do.

The rule of law is indeed foundational 

to the Constitution. There is, however, 

clearly a need for a greater understanding 

of what the rule of law is. I reported in 2007 

August Advocate 3 on the International Bar 

Association (IBA) Bar Leaders meeting. At 

that occasion Francis Neat, the former chair 

of the IBA, stressed the obligation of the 

legal profession across the world to educate 

the public on the rule of law. It is perhaps 

an obligation which the legal profession in 

South Africa needs to pursue with greater 

vigour.

Rule of law and the 
independent judiciary

Criticism of judgments of courts in South Africa has sparked considerable 
debate in recent times. The judiciary, in most cases, cannot enter the 

public debate in order to defend their own judgments. They are, in this 
sense, free game.
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