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FROM THE PUBLISHERS

It is a delight to use the book with its comprehensive index and only an elementary knowledge 
of	Afrikaans	is	required	to	use	it.	The	book	is	actually	an	encyclopedia	on	the	subject	with	refer-

ence to more than 4 500 cases, locally and overseas, and is intended for use by all lawyers. 

The book deals extensively with the employer’s prerogative to manage his/her business 
and the application of discipline to employees during the employment relationship bearing in 
mind the rights entrenched in the Bill of Rights, with emphasis on their application to disciplin-
ary actions and dismissals. This is a new dimension of this work. The relevant provisions of the 
Constitution of the Republic of South Africa Act 108 of 1996 (the Constitution) and the Labour 
Relations Act 66 of 1996 (the LRA) that have a direct bearing on the employment relationship 
are dealt with comprehensively. The right of the employer to limit the application of the law of 
privacy and identity of employees in a legal manner, is discussed in full .

South Africa’s membership of the International Labour Organisation (the ILO) and the rel-
evance of its conventions and recommendations as interpretive instructions in respect of section 
23 of the Constitution is explained against the background of the Constitutional Court’s judg-
ment (NUMSA v Baderbop 2003 (2) BCLR 182 (CC) and (2003) 24 ILJ 305 (CC)). 

In the 21 chapters of the book Olivier covers all aspects of the application of discipline and 
the different possible terminations of a contract of employment..

Olivier also deals with the status of a meta-norm allocated to the rule of law by parliament 
resulting in it having legal supremacy in conjunction with the Constitution. Olivier is of the view 
that the Constitution has effectively abrogated ‘fairness’ as the criterion by which a limitation to 
the right to ‘fair labour practices’ entrenched in section 23, is to be determined. If that sum-
mation is indeed correct, then the Constitution has also summarily ended the mandate of the 
CCMA and the courts to, in terms of the previous Labour Relations Act 28 of 1956, make ‘ad 
hoc court-made labour law.’ The author further argues that by not adhering strictly to section 
36 of the Constitution, the rule of law and principle VI of Schedule 4 to the Constitution of the 
Republic of South Africa Act 200 of 1993 (which provides for the separation of powers between 
the executive, legislature and the judiciary), the CCMA and the labour courts are creating incor-
rect precedents. This leads to legal uncertainty.

Subsection 36(2) of the final Constitution further provides that, except as is provided in sub-
section 36(1), no law may limit any right entrenched in the Bill of Rights. Olivier argues that by 
using ‘fairness’ instead of subsection 36(1) as the determining criterion in respect of limitations 
of this entrenched right, the CCMA and the labour courts are not adhering to subsection 36(2) 
either.

Olivier also argues that ‘fair labour practice’, as is envisaged in section 23(1) of the 
Constitution, is a practice in the labour market to which the relevant constitutional right attaches 
and to which the law must therefore always afford a measure of legal protection from arbitrary 
interferences by others, The constitutional right to ‘fair labour practices’ can only be limited by ‘a 
law of general application’ and each case or dispute will have to be freshly determined in accor-
dance with section 36(1) and with reference to its own circumstances and other relevant factors .

Olivier stresses that although ‘fairness’ is constitutionally the accepted criterion when proce-
dural aspects are to be evaluated, the only criterion that can be applied when the  substantive 
fundamental right of a ‘fair labour practice’ entrenched in subsection 23(1) of the Constitution is 
to be determined, is subsection 36(1) of the Constitution. 

This comprehensive and thought- provoking book will be a valuable asset to every library.

Piet Ebersohn,member of the Pretoria Bar, formerly an acting judge of the Swaziland 
Industrial Court of Appeal and a judge of the Swaziland High Court.
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