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Fly on the Wall
Fly remembers, from days he spent in England, that competition 

was fierce in that country for clever and funny beer advertise-
ments. One candidate for cleverest or funniest (second only to a 

Barbara Woodhouse spoof by a competitor) was a campaign 
that lauded the attractions of a balanced beer in an unbal-

anced world. Balance was clearly an ideal property in 
a	beer	(quite	what	it	entailed	as	a	property	in	a	beer	Fly	

never really managed to fathom). It seems that in law, or at 
least, increasingly in South African law, balancing as an activity, 

if	not	a	property,	has	also	acquired	the	status	of	an	ideal.	

Fly wishes he had not spent so many hours at varsity 
agonising over principles and rules, and had been let in on 
the secret early on – ‘it’s all about balancing, my boy’. Find 
the right, interest or goal that is to be balanced 
against (yes, that’s the most oft-employed prep-
osition) the other right, interest or goal against 
which it is to be balanced, and you have at 
once an argument and an answer to most 
any legal conundrum. Small wonder that the 
figure of Justice is possessed of scales.

Often that which is to be balanced 
comprises two high values the law 
appears prima facie to support. 

Say, the right to dignity 
and freedom of speech. One 
might have thought that the 
law was that stuff that 
came about as a result 
of many years of just 
such balancing having 
been performed and 
crystallised into rules 
and principles. But 
one would be wrong. 
Every	case	requires	
the balancing act 
first to be rediscovered, 
then to be proclaimed as 
a revelation, and then to 
be performed ‘with par-
ticular reference to the facts 
at hand.’What this tends to 
mean, in practice, is that 
no ‘balancing’ of any sort 
between the two high values 
takes place. 

What happens instead is 
that the facts suggest to the 
balancer which of the two high 
values appears the more pleas-
ing to support on that day.

Take the exercise the 
court must perform when it 
decides whether to admit 
evidence obtained by a 
breach of constitutional 
rights. The court appears 
to	be	required	to	balance	
various interests that are 
always pressing, always 

deserving of respect, and never more or less pressing depending on 
the	facts	of	any	particular	case.	The	court	asks	itself	questions	such	
as whether the legal system would be brought into disrepute if the 
evidence were to be admitted. 

It	has	never	been	clear	to	Fly	how	this	question	could	permit	
of different answers depending on who was being tried for what 
and why. Either, Fly always thought, it was a good thing to admit 
unlawfully obtained evidence, or it was a bad thing. ‘Balancing’ the 
bad in the way the evidence had been obtained against the bad in 
not taking account of it is not an exercise that seems meaningfully 

to be augmented in its analytical or 
philosophical rigour by an awareness 

of the facts of the case.

Like	the	question	whether	
retired judges should be allowed 

to act as arbitrators. 
Either they should, or 
they should not. Fly 
tends to think they 
should, but that’s not 
the point. It’s not a 
question	that	ought	
to be answered dif-
ferently on differ-
ent occasions. Fly 
wonders what the 
Minister will balance 
on each occasion 
when he or she must 

decide whether a 
retired judge is entitled to act as an arbitra-

tor. ‘On the one hand, there is the fact that this 
candidate has an impressive score of Executive 17, 

Subject 4. On the other, there is the problem that he has demon-
strated himself shamefully able to issue criticisms of perfectly good 

democratic government. The good an endorsement of his 
impressive score might do must be balanced against the ill of 

sending a message that such criticisms will go unpunished.’

Surely this introduces an undesirable element of uncertainty 
into	the	equation,	and	that	also	at	a	stage	when	it	is	too	late	for	
the candidate to do anything about it. Far better for the govern-
ment	to	publish	guidelines	on	what	qualities	in	a	judgment	make	
a judge sufficiently ‘DC’ (or democracy compliant) to secure work 
as an arbitrator in retirement. A score can be attributed to any 
particular DC property (such as finding in favour of the government 
5 points, praising government policy 3 points, punishing opponents 
of the people 4 points, etc), and a DC certificate can then be issued 
to a judge after attaining a certain number of points, thereby 
removing any undesirable uncertainty and also much undesirable 
dilution of the message. 

This	would	also	avoid	unnecessary	disappointment	in	requests	
for arbitration allowances that would need to be turned down, 
much to the potential embarrassment of the Minister. 

Fly has no doubt such a solution would appeal broadly, as 
does a balanced beer in an unbalanced world.
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