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We remember …

‘Duty, for duty’s sake’
MM Corbett remembered

I have been asked to convey messages to this gathering from two 
unable to attend. Former President Mandela says:

‘It was with sadness that I learnt of the death of Chief Justice 
Michael Corbett. He was a man whose life was one dedicated to the 
passion of justice. I hail the late Chief Justice for his role during the 
transition of South Africa and in particular his contributions in the 
proposals relating to the Interim Constitution. He was independent, 
courageous and uncompromising. We salute a life of contribution. 
Chief Justice Michael Corbett has done his duty for his country.’

A friend of long standing and former colleague, Lord Steyn 
writes:

‘From the perspective of an English judge three points stand out 
about Mick Corbett. First, he was an exceptionally gifted lawyer. He 
merits the accolade of a truly great judge. His did not, however, follow 
the	path	of	 remorseless	 logic.	His	was	 a	 ceaseless	quest	 for	 justice	
for all. Secondly, his judicial temperament was distinctive. It is per-
haps best captured in Learned Hand’s speech on 21 May 1944 in New 
York’s	Central	Park.	Learned	Hand	described	what	he	called	the	spirit	
of liberty. He said “the spirit of liberty is the spirit which is not too sure 
that it is right; the spirit of liberty is the spirit which seeks to under-
stand the minds of other men and women.” Such generosity of spirit 
was the mark of Mick Corbett. Thirdly, a brief word about legal his-
tory is necessary. It is an historical fact that in the apartheid era some 
judges, even in very high places, showed an excessive complaisance 
to a racist and reactionary government. Mick Corbett never faltered 
in upholding the rule of law and democratic values. In that sense he 
was also a man of steel.’ 

We too extend our condolences to Mrs Corbett and the extended 
Corbett family, present here today. There are two good reasons to go 
beyond the merely formal statement in this regard. The first is that 
we are privileged to have in our ranks at the Bar (in the Cape and 

Namibia) former Chief Justice Corbett’s two sons. The second is that 
he would have been the first to pay tribute to the importance of his 
family in sustaining him throughout his professional life.

Quite how long that has been, and how long Mrs Peggy Corbett 
has been at his side, is brought sharply to life by this recollection by 
Professor Guy Butler of an event exactly 60 years ago last month.1

He writes of exploring the Lake District, and discovering, in par-
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ticular, the peak Scafell. It reminded him of something, but he could 
not think what. Then occurred ‘one of the most surprising and pleas-
ant coincidences of that rich year. Looking for the bus route between 
Borrowdale and Keswick, I saw the figures of a girl and a young man 
standing at a bus stop, that look of maximum patience and minimal 
expectation which is the gift to humanity of country bus services. I 
joined them.’ Suddenly he recognised the girl as Peggy Luscombe, a 
member of the extended Murray family, from Westbrook, a farm deep 
in the Camdeboo mountains near Graaff-Reinet. As he saw her, he 
knew ‘why that mountain, Scafell, had been teasing my memory. It 
bore a strange resemblance to Toorberg, whose dark-blue gable head 
rises at the back of Westbrook, the Luscombe homestead. Toorberg is 
the magic mountain of the Camdeboo range2 …It was good to recog-
nise it as a piece of my permanent inner landscape.’ Butler continues, 
‘With her was a young man whom I knew only slightly. I had met 
Michael Corbett as a subaltern in the Royal Natal Carbineers, some-
where south of Florence. He was now at Cambridge reading law. He 
is now Chief Justice of South Africa.’

For nearly 25 years of his migratory existence between Constantia, 
and Bloemfontein, the family gave their unending support. Without 
it, he said, he could never have worked as he did: he was at his desk 
by 7.00 am and (after court) back at it until the early evening. (For 
some years, from 5.30 to 7.00 pm he made time to co-author South 
Africa’s leading work on succession, as he had written its leading work 
on damages before). And in the long vacations, a pile of records (in 
December, generally two metres high) would accompany the family to 
its holiday homes on the Breede River and at Plettenberg Bay.

It is not generally known that a few months before what he termed 
his ‘final, final retirement’ in 1996 from judicial office, he was asked 
yet again to stay on for a short while longer as CJ. He, who had faced 
Rommel in North Africa and Kesselring in Italy, confessed that he 
simply did not have the courage to broach the topic at home. 

Any understanding of the late chief justice must, indeed, begin 
with his sense of family and of country. He was proud of both, and 
dedicated to each. His father (who died in 1985 exactly four months 
short of his 107th birthday)3 was an Oxford scholar (Greats and phi-
losophy) who enlisted in the cavalry in the South African War. Shortly 
before he died, he spoke of his abiding admiration for General De la 
Rey - and his contempt for Kitchener whom he overheard tell Lord 

Methuen, expressing concern about losses among his men, ‘Damn the 
casualties.’ Neither father nor son was a jingoist, or had any residual 
sense of ‘home’. They were committed South Africans; they always 
embraced the sense of other.

In the case of the late Chief Justice, this instinct was strengthened 
by his deep pride in his family’s roots in the country. On his mother’s 
side he was descended from Burgaard Brand, born in Hamburg, who 
emigrated to the Cape in 1691. Judge Corbett’s great-great-grandfa-
ther was Christoffel Brand, himself a member of the Cape Bar from 
1821 for 50 years, Speaker in the Cape Parliament for 20 years and 
ultimately knighted. His son, JH Brand, was admitted to the Inner 
Temple in 1849 and practised at the Cape Bar until 1863 (also serving 
as the first professor of law at the South African College, the nascent 
UCT) when he was elected president of the Orange Free State. He held 
that office for 24 years until his death, accepting a GCMG - one of 
the highest forms of knighthoods - from Queen Victoria because, he 
said, it was an honour to the Free State. His memorial in Bloemfontein 
describes him simply as ‘Vader des Lands.’

So it happened that last year Judge 
Corbett divided his valuable collection of 
old Roman-Dutch authorities, built up in the 
family for two centuries, between UCT and 
the Cape Bar: ‘Had my forebears had a say 
in the matter, there is a reason to think that 
they would have viewed both UCT and the 
Cape Bar with favour.’

Also on his mother’s side, Judge Corbett 
was the grandson of Judge AJ McGregor, 
great-grandson of the Reverend William 
Robertson. By pleasant augury, when the 
latter settled in South Africa,4 he did so in the 
company of the Reverend Andrew Murray, 
illustrious scion of Mrs Corbett’s family.

Of	 all	 this,	 Judge	 Corbett	 was	 quietly	
proud. He had no doubt that he and his 
family were rooted in this country, and that 
with this, came particular responsibility. 

Of Judge Corbett’s youth and education, 
Judge President Friedman has already spoken 

today. Very few things are to be added. Among his achievements is 
the fact that he matriculated at just 16, and graduated (with a BA) 
at 19. His war career was, as you have heard, illustrious. Prior to his 
receiving the injury to which Judge President Friedman has referred, 
occurred an event of which he did not easily speak, but which clearly 
left a deep impression on him. It was on the night of 13 May 1944. He 
was leading a small patrol probing German lines near Monte Cassino. 
It came under heavy artillery fire. When he looked back, he saw that 
he	was	the	only	member	not	to	have	been	killed	or	wounded.	Years	
later	he	said,	quietly,	that	in	the	war	he	had	had	no	particular	expecta-
tion of survival. Undoubtedly it gave rise to a ethos expressed in the 
prayer of William the Silent: ‘It is not necessary to hope in order to 
work, and it is not necessary to succeed in order to persevere.’

Michael McGregor Corbett signed the book of the Cape Bar on 5 
November 1948. He took silk (at the age of 37) on 8 February 1961. 
(He said, he had been encouraged to do so by his invariable leader, 
Graeme Duncan QC, who said that he would retire within a few 
months - then remaining in practice for another ten years.) He was, 
from the beginning, a lawyer’s lawyer. But the early years at the Bar 
were hard: in his first year he earned £132 pounds, lecturing at UCT 
and marking scripts. In these circumstances, it says much that prin-
ciple drove him to adopt a bold public stance regarding the attempt 
by the then government to override the entrenched clauses of the 
Constitution, which protected the ‘Coloured’ vote. He became leader 

Jannie Eksteen SC, GCB chair, presenting the Sydney and Felicia 
Kentridge Award to the late former Chief Justice Corbett in July 
2007.
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of the War Veterans Torch Commando in the Western Cape, and pub-
lished for it a monograph entitled, The Truth about the Constitutional 
Crisis.5

On 1 February 1963, Judge Corbett was appointed an acting judge, 
and received a permanent appointment just eight months later. From 
1970 he acted in the Appellate Division; he was appointed a judge of 
appeal on 1 June 1974. 

In 1986, Chief Justice Rabie reached retirement age. Two problems 
presented themselves. The first was that the next senior judge was 
not thought to have the administrative skills essential for the office. 
The second was that Judge Corbett was, it was clear, not viewed with 
enthusiasm for appointment as chief justice by the executive. Three 
particular matters probably contributed to this: his leadership role in 
the Torch Commando; what he later described6 as ‘my lone dissent’ 
in Goldberg and others v Minister of Prisons7 and others; and his key-
note address in 1979 to the international human rights conference at 
UCT.8  Referring then to ‘the inhibitions and constraints which neces-
sarily attach to my office,’ he called for a Bill of Rights in South Africa, 
expressing concern that ‘in many areas the basic rights of the indi-
vidual have been severely curtailed’ and expressing the prescient view 
that	‘some	form	of	national	convention’	was	required	to	achieve	it.	

The government resolved the problem in 1986 by asking Chief 
Justice Rabie to continue in office. No public explanation has ever 
been given for this. Now however, with all those involved dead, it is 
possible to do so. I have the following account from a family member 
of one of those involved, who was present, and do so with his con-
sent. He himself now holds public office. 

At a meeting with the then Minister of Justice9, Chief Justice Rabie 
pleaded for the appointment of Michael McGregor Corbett as the 
next Chief Justice. He extolled his virtues: as scholar, lawyer and pre-
siding judge. To this, the Minister asked: ‘Maar is hy ‘n goeie Suid-
Afrikaner?’ To this Chief Justice Rabie sought to give every assurance. 
He said that he did not wish to continue as an acting chief justice 
beyond his term of office. The Minister responded that if he did not do 
so, he was not to think that MM Corbett would succeed him. A senior 
judge president, who had been a homeland chief justice, would be 
appointed. Chief Justice Rabie accordingly decided to remain in office 
until a few months before the other potential appointee was due to 
retire. Then, in 1989, MM Corbett succeeded him.

To the analysis by Judge President Friedman of the late Chief 
Justice’s contribution to the law, little has to be added. In recalling the 
range of leading judgments delivered by MM Corbett in the Appellate 
Division, one is struck by his polymathic grasp: contracts, causation, 
delict, admiralty, damages and tax, he covered the field. One can recall 
no	 case	where	his	 earlier	 judgments	have	been	qualified,	 or	distin-
guished, let alone overruled. But perhaps it is appropriate today to 
single out one field of law which, above all others, he reshaped. This, 
of course, is our modern administrative law. The scene had already 
been set when, as a young Cape judge, he had delivered judgment 
for the Full Bench in SA Defence and Aid Fund v Minister of Justice.10 

This laid the basis for a series of judgments to follow. Like Innes before 
him11, he was concerned always to set limits to the exercise of power, 
because undefined power is either anarchy or dictatorship12. He did so 
in careful, precise language. He always proceeded from the philosoph-
ical departure point - invoking Hohfeld in the field of jurisprudence, 
and his later colleague, HJO van Heerden, in the field of subjective 
rights – that people have rights at common law, and their abridge-
ment by statute is to be closely scrutinised. He examined closely the 
exercise of discretion in administrative law, exploring this through such 
leading decisions as Johannesburg Stock Exchange v Witwatersrand 
Nigel Limited and Hira and Another v Booysen and Another16. Perhaps 
the cases which most express his mastery in consolidating and simul-
taneously remodelling the law are three: Attorney-General, Eastern 

Cape v Blom17 (restating the audi alteram partem rule in our law); 
Administrator, Transvaal and Others v Traub and Others;18 introducing 
the doctrine of legitimate expectation in our law, despite a prior dis-
counting of it by his own court;19 and (in his final judgment) Du Preez 
v Truth and Reconciliation Commission,20 stating in encompassing and 
flexible terms the duty to act fairly.

A particular measure of his mix of pragmatism and principle is to 
be found in his extraordinarily adroit judgments on procedural issues. 
Thus in cases like Kalil v Decotex (Pty) Ltd,21 the celebrated Plascon-
Evans22 decision , and Universal City Studios Inc v Network Video Ltd,23 
he cleared a confused entanglement of earlier decisions. In the latter 
he once more introduced into our law a new remedy (the Anton Piller 
order), weaving together a reliance on Salmond on Jurisprudence and 
a felt legal need.

This brings me to a last aspect. The greatness of Chief Justice 
Corbett as a judge lies not only in his careful balance between innova-
tion and preservation, shaped by a sure sense of legal need. It lies also 
in two other features. The first is his unparalleled gift of lucid expres-
sion. He avoided long words and complex sentences. He taught by 
example a generation of colleagues that excessive punctuation was a 
symptom of unwanted complexity and confusion. (One has said that 
he was gently persuaded to remove 117 commas from a draft judg-
ment.) He wrote sentences as clear as water. His other great attri-
bute was the way he presided. It was said of Harold Macmillan that 
he could silence the House of Commons with the single droop of 
a	melancholy	eyelid.	Corbett,	too,	presided	with	quiet	authority.	His	
questions	were	probing,	and	often	deadly,	but	he	never	harassed.	He	
had a moral ascendancy in court, as in his writing, which inspired a 
generation of judges and practitioners. He provided the answer for 
many,	in	the	1970s	and	1980s,	when	the	question	was	asked	‘What	
are we doing in these courts?’ The answer is this, given by TS Eliot, 
also in dark times:24

‘And what there is to conquer

By strength and submission, has already been discovered

 Once or twice, or several times, by men whom one cannot 
hope

To emulate.....

There is only the fight to recover what has been lost

 And found and lost again and again: and now, under 
conditions

That seem unpropitious. But perhaps neither gain nor loss.

For us, there is only the trying. The rest is not our business.’

The late Chief Justice, although a very reserved man, had a wry 
sense of humour. He was amused to find out that Nienaber JA would 
take aside new AD judges joining the Wednesday afternoon tennis 
game to warn them that if they did not want to be allocated an expro-
priation case or jail murder in the next term, they should not give the 
CJ drop-shots. He liked it that the day after he laid down office, he 
received a ticket for parking in the judges’ bays. And above all, he 
was	delighted	by	the	Radio	702	quiz	which	asked	the	question:	’Who	
is Michael Corbett? Is he (a) the lead guitarist for Mango Groove? 
(b) the Chief Justice for South Africa? (c) the goalkeeper for Moroka 
Swallows ?’ (The contestants were evenly divided between (a) and (c); 
only one thought (b) was the answer.)

Michael McGregor Corbett has died full of honours. He was the 16th 
Chief Justice of South Africa and, for many, its greatest since Innes. 
He received six honorary doctorates, was made an honorary Fellow 
of	Trinity	Hall,	Cambridge	and	(almost	uniquely	for	a	South	Africa)	an	
honorary Bencher of Lincoln’s Inn. On his retirement in 1996, he was 
given	 a	 State	 Banquet	 by	 President	Mandela,	who	 conferred	 upon	
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him the Order for Meritorious Services (Gold Class). On that occasion 
President Mandela recalled how, on a prison visit of Judges Steyn, 
Corbett and Theron to Robben Island, he was threatened in their 
presence by a warder for disclosing an assault on prisoners. Corbett 
supported him and admonished the warder. President Mandela, too, 
recalled the further iconic image of Chief Justice Corbett swearing in 
South Africa’s first democratic president at the Union Buildings, the 
jets overhead, and the oath of office held tightly in the hand irrepara-
bly damaged on war service.

Michael McGregor Corbett was proud to be a Cape man. He stood 
in the tradition of Innes, Sauer, Merriman, WP Schreiner (and his son 
Oliver) and Centlivres. He believed in adherence to principle. Like 
Innes, he believed too in ‘duty, for duty’s sake.’ He was a stoic in dark 
times, unaffected by any sense (whether in the war or thereafter) that 
he might be on the wrong side of history.

So we say, with the voice of faith or doubt: Exoriatur alter. May we 
one day see his like.
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Part of the valuable collection of old Roman-Dutch authorities donated 
by the late former Chief Justice Corbett to the Cape Bar.


