
GCB NEWS

12      advocate     August 2006

Human Rights Committee: 
Judicial Bills and overcrowded 
prisons
Brian Spilg SC, convenor of the GCB’s Human Rights 
Committee, reports that two initiatives have taken up 
most of the committee’s time:
•		The	first	initiative	related	to	the	series	of	Judicial	Bills	proposed	

by the Department of Justice and Constitutional Development. In 
December last year, the department decided to expedite the Bills 
concerned with amending the Constitution and with revising the 
Superior Courts Act. These Bills impacted fundamentally on the 
independence of the judiciary. 

At short notice, we organised a conference on the Justice Bills 
for the Bar. The conference was held on 17 February 2006. Keynote 
speakers included Chief Justice Pius Langa, former Chief Justice Arthur 
Chaskalson, the Deputy President of the Supreme Court of Appeal, 
Lex Mpati, Constitutional Court Justice Kate O’Regan, SCA Judge 
Bob Nugent, former CC Justice Johann Kriegler and Professor Kathi 

Albertyn. The topics covered judicial independence and the restructur-
ing of the courts. Invited guests included judges, the director general 
of Justice and Constitutional Development, representatives from 
universities, law societies, attorneys’ firms, the SA Institute of Race 
Relations and the Law Reform Project. There were just under 100 
attendees.

The conference appears to have been a success. The significant 
papers presented are an invaluable resource on the issue. The papers  
and the floor discussions were transcribed and appear on the GCB 
website.	Subsequent	addresses	on	the	topic	by	Nugent	JA	and	George	
Bizos SC have also been posted on our website with their permission. 

The seminar elicited significant press interest which resulted in a 
number of press articles and media interviews. 

The conference would not have been a success without the com-
mitment of Nadine Fourie and Steven Budlender. By the end of June 
2006, the government announced that it would be redrafting, from 
scratch, the offending Bills. 

•		The	second	major	initiative	relates	to	overcrowding	in	prisons,	and	
in particular the plight of awaiting trial prisoners (especially the 
very young) and problems with parole boards. This subcommit-
tee has been headed by Laurance Hodes. Both Brian Spilg SC and 

The Fund was established by 

the attorneys’ governing 

body over 40 years ago and 

offers retirement, life cover 

and disability benefits to 

employees who work in the 

legal profession, including the 

employees of advocates. Jacques 

Basson, representative of the 

GCB on the board, reports as 

follows:
My fellow trustees and I are dedicated 

to the management of the Legal Provident 

Fund (the Fund). Five of the eight trustees 

are senior legal practitioners while the other 

three - an accountant, a financial manager 

and a senior consultant - are retirement 

fund experts. Over the past year, we have 

introduced several noteworthy improvements 

to the services offered to its 4 300 members. 

In order to manage the Fund effectively and 

meet our fiduciary obligations, we hold regu-

lar meetings throughout the year to attend to 

the affairs of the Fund . During these meet-

ings we have regular report-backs from all the 

service providers.

We protect the interests of members by 

ensuring that:

•		disciplined	and	accountable	Fund	gover-

nance is upheld and that responsible invest-

ment decisions are made (These principles 

are codified in a Trustee Charter.);

•		the	Fund	is	properly	administered	by	the	
administrator and accurate and   up to date 
member records and fund accounts are 
maintained;

•		expert	advice	on	investment	strategies	is	
obtained whenever necessary;

•		the	equitable	distribution	of	member	death	
benefits to beneficiaries is accomplished in 
terms of section 37C of the Pension Funds 
Act. 

Alexander Forbes was appointed as the 
administrator on 1 June 2004 for an initial 
period of three years whereafter the trustees 
would assess how well it had performed its 
duties and services. During the past year, we 
have had several meetings to evaluate the 
duties and services performed by Alexander 
Forbes. I am pleased to report that on the 
whole we are satisfied with the manner 
in which Alexander Forbes conducted the 
administration of the Fund over the period. 
The contract is, therefore, to be continued 
with Alexander Forbes and will be revaluated 
on an annual basis. 

As part of their fiduciary duties and com-
mitment to sound governance principles, the 
trustees recently employed a consulting actuary 
to perform an investment audit on the invest-
ment portfolios offered by the Fund. Part of 
the mandate was to review the Trustee Default 
Model. This is the investment model used by 
members to determine in which investment 
portfolio their assets and contributions should 
be invested. After examining the existing 

portfolio choices in depth, the consultant 

suggested certain changes to the model. These 

were adopted by the trustees 

Preserving members benefits on 
resignation
The trustees understand that the preserva-

tion of a member’s withdrawal benefit is 

vital to ensuring a secure retirement. In order 

to preserve a member’s retirement savings, 

current	tax	legislation	requires	a	member	to	

choose a preservation fund option prior to the 

member’s last day with his previous employer. 

This is often difficult as there are many differ-

ent issues that the member needs to attend 

to when moving employers. To counter this 

problem, with effect from 1 December 2006, 

the Legal Provident Fund became part of 

the Alexander Forbes Umbrella Preservation 

Fund. From this date resigning members can 

seamlessly transfer their retirement savings to 

this preservation fund, thereby keeping their 

valuable retirement savings intact. 

According to Alexander Forbes, its 

umbrella preservation fund is overall the 

cheapest preservation fund of its kind in the 

market. There are no upfront fees payable 

and ongoing fees are competitive. Unlike 

many other preservation funds in the market, 

there is no minimum investment amount in 

the Umbrella Preservation Fund.

In addition, the trustees have appointed 

two employee monitors who attend the 

trustee meetings and are included in all 

communications.

Legal Provident Fund: noteworthy improvements
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Composition of the JSC
The full Judicial Service Commission (JSC or Commission) consisting 
of twenty-three members decides on the appointment of judges at 
its biannual meetings which are held in April and October each year. 
As	required	by	section	178(5)	of	the	Constitution,	in	relation	to	any	
matter other than the appointment of a judge the Commission does 
not include the commissioners who serve as parliamentary represen-
tatives. The latter accordingly play no part in decisions of the JSC in 
connection with complaints against members of the judiciary, or other 
matters relating to the administration of justice, but form part of the 
Commission in deciding on appointments to the Bench. 

In the year covered by this report the judiciary was represented 
on the JSC by Chief Justice Pius Langa, President Craig Howie of the 
Supreme Court of Appeal and Judge President Bernard Ngoepe, as 
well as the judge president of a division of the High Court in filling 
any vacancy on that Bench. Milton Seligson SC and Marumo Moerane 
SC continued to represent the Bar, while the attorneys’ representatives 
were Julian von Klemperer and Ben Ngubane. The academic represen-
tative on the JSC was Professor Johan Neethling.

Meetings of the JSC
The biannual meetings of the JSC were held in Cape Town at the 
Vineyard Hotel Conference Centre from 9-12 October 2006 and from 
10-13 April 2007. Candidates who had previously been short-listed 
by the JSC’s Screening Committee were interviewed at these meet-
ings for appointment as judges of the Supreme Court of Appeal, 
various High Court Divisions and the Labour Courts. Special meetings 
of the JSC were also held at the Conference Centre at OR Tambo 
International Airport on 8 December 2006 and 8 June 2007 to 
consider certain complaints against judges and proposed legislation 
affecting the judiciary and the administration of justice.

Appointments to the judiciary
The following candidates were appointed to the judiciary at the 
October 2006 meeting of the JSC:

Supreme Court of Appeal - two vacancies

Judge A Cachalia

Judge PC Combrinck

Transvaal Provincial Division - two vacancies:

No appointments were made.

Natal Provincial Division - one vacancy:

Adv PA Koen SC

Eastern Cape Division - one vacancy:

Judge (Ms) E Revelas

The following candidates were appointed to the judiciary at the April 
2007 meeting of the JSC:

Cape Provincial Division - three vacancies:

Mr A le Grange

Mr DH Zondi

The third vacancy was not filled.

Natal Provincial Division – one vacancy:

Adv MI Madondo SC

Transkei Division - two vacancies:

Adv S Alkema SC

The second vacancy was not filled.

Transvaal Provincial Division - two vacancies:

Adv CG Lamont SC

Mr RRD Mokgoatlheng

Labour Appeal Court - six vacancies:

Judge AN Jappie

Judge HMT Musi

Judge CN Patel

Judge B Wagley

The remaining vacancies were not filled.

Labour Court - three vacancies:

Prof AC Basson

Mr E M Molahleli

The remaining vacancy was not filled.

Delays in the delivery of reserved judgments
At its October 2006 meeting the JSC adopted a resolution express-
ing concern at the long delays that are occurring in the delivery of 
judgments by certain judges in many divisions of the High Court. The 
JSC	considered	that	this	was	a	serious	problem	which	required	urgent	
attention. While mindful of the fact that the chronic shortage of per-
manent judges, particularly in the larger divisions such as the TPD and 
WLD contributed to the problem, the JSC stressed that justice delayed 
was justice denied and that the delivery of justice in South Africa was 
being seriously impeded by these long delays, most of which were 
unreasonable and unjustified. It was pointed out that litigants, espe-
cially at first instance, desired a speedy, diligent and fair decision of 
their cases. The JSC accordingly urged all judges to react positively to 
its	request	to	endeavour	in	all	cases	to	deliver	their	judgments	within	
the shortest possible time-frame, and at any rate as soon as possible 

Laurance Hodes were appointed onto the National Initiative Forum 

on Overcrowding in Correctional Facilities chaired by Judge Eberhard 

Bertelsmann. Laurance Hodes was appointed on the forum’s sub-

committee dealing with parole board issues. 

During the year, the committee contributed to press releases 

on judicial independence issues and Mugabe’s ‘Drive out the Filth’ 

Operation. 

It	appears	that	NGOs	involved	in	HIV/Aids	projects	have	adequate	

capacity and the resources we have offered appear to be unnecessary. 

As to the issue of commuter passenger driving codes, an approach 

was made to Cosatu about this, but at that time Cosatu was unsure 

whether this issue had a sufficient impact on its members. This initia-

tive will be taken up again in view of the recent tragic death of 14 

teachers who were Cosatu members. 

There are a number of other initiatives still in the pipeline. 

During the year under review, the members of the committee were 

Brahm Du Plessis, John Campbell, Gcina Malindi, Laurance Hodes, 

Terri-Lee Dix, Shirley Rose, Thabiso Machaba, Nadine Fourie, Steven 

Budlender, Nazreen Budlender and Brian Spilg SC (convenor).

Judicial Service Commission: 
Delays in the delivery of reserved judgments and complaints against judges considered

Report by Milton Seligson SC, the GCB’s representative on the JSC, for the period July 2006-June 2007.
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