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after the long recesses. In urgent matters the aim should be to dispose 

of the case within hours or days, and depending on their complexity, 

to finalise other matters within one to three months at the outside.

The	JSC	has	requested	the	Judges	President	of	the	various	courts	to	

provide  it with details of outstanding reserved judgments on a regular 

basis so that it is in a position to monitor unacceptable delays by 

judges in the administration of justice.

Judicial training and orientation
At its June 2007 meeting the JSC agreed to support the South African 

Judicial Education Institute Bill, but expressed reservations as to certain 

of its provisions which could have an adverse impact on the indepen-

dence of the judiciary and the separation of powers.

Judicial Service Commission Amendment Bill
This Bill was also considered at the June 2007 meeting. A sub-com-

mittee was appointed to prepare a memorandum to the parliamentary 

portfolio committee encapsulating the views and concerns of the 

members of the Commission regarding the proposed legislation.

Complaints against judges
The JSC’s jurisdiction in relation to allegations of judicial misconduct 

is limited to cases of gross misconduct or incompetence justify-

ing impeachment in terms of section 177(1) of the Constitution. 
Numerous complaints were received and considered by the JSC con-
cerning the conduct of judges. A number of these complaints were 
dismissed on the ground that they did not warrant the Commission’s 
intervention, or that they fell outside of its jurisdiction under section 
177(1). There are still several complaints against judges under consid-
eration by the JSC in which additional information is being sought, or 
aspects of the complaints are being further investigated. In the year 
under review the Commission did not take any action against a judge 
pursuant to section 177(1) of the Constitution.

GCB reports to the JSC
The JSC continues to pay close attention to reports from the GCB and 
its local Bars concerning candidates for judicial appointment, when 
conducting interviews for appointment to the Bench. However, the 
JSC is loath to accept anonymous complaints against candidates who 
dispute the correctness of the allegations against them. Practitioners 
who have substantial grounds for objection to the appointment of 
a particular candidate should be prepared to disclose their identity if 
circumstances	require	it.	Failing	this,	in	future	the	JSC	is	unlikely	to	
take account of hearsay evidence conveyed through the GCB’s report, 
which is disputed by a candidate.

On the eve of my departure 
from the post of directing 

the pupillage programme for 
the GCB I have been asked 
to take stock by the editor of 
Advocate.

In August 2003, when I was appointed to 
design and implement a one-year pupillage 
course the GCB had no national programme 
for pupillage, and each Bar had in place a 
system of lectures and advocacy training 
which varied from fairly organised to primitive 
and unhelpful.

Once the GCB took on itself the responsi-
bility to provide a programme and materials, 
to supervise the implementation of that pro-
gramme and to monitor (with sensitivity to 
the autonomy of each Bar) the performance 

of each Bar, a real spirit of transformation 
took over and most Bars launched themselves 
into the new programme with enthusiasm 
and original ideas. I have always argued that 
a participatory pupillage is the purest form 
of transformation at the Bar: it empowers 
and transfers skills to the nascient advocates; 
it demands industry from the pupils; and it 
takes hours of professional time on the part 
of the cadre of mentors, tutors and trainers. It 
gives no freebies or handouts and it produces 
at the end of the year a confident, capable 
and competent advocate.

The training manual produced by Chris 
Marnewick SC, then in New Zealand, was an 
essential ingredient in the success of the pro-
gramme. His tireless dedication to perfecting 
his own manual has been a key to success.

The greatest success driver has been the 
response by each Bar to the call to set up a 
rejuvenated group of mentors, tutors and 
trainers. In most cases this has been done 
and at present most Bars have an organised 
system of enthusiastic volunteers who 
have taken it on themselves to ensure that 
their Bar produces creditable advocates for 
practice. I have seen these people at regular 
workshops and symposia over the four 
years. There is no shortage of new ideas and 
constructive innovation from this group. The 
programme proved that it was working and 

the enthusiasm grew.

The success of the programme is almost 
entirely due to the hard work done by this 
group spread across South Africa. Its mem-
bers do so not for any reward save for the 
pleasure of knowing that what they do is 
making a difference and will secure the suc-
cess of the new generation.

The service by mentors has been moni-
tored and direction and guidance has been 
given. The former lecturers are now tutors 
who use the most modern methods of pro-
fessional instruction. Advocacy training with 
its corps of trainers slipped comfortably into 
the new system and the ethos accepted by 
all trainers became the standard by which the 
whole of pupilage was now being run.

Well,	the	question	is	did	the	new	pro-
gramme succeed? The answer is resoundingly 
positive. The outcome is undeniably success-
ful. The biannual pupillage pre-2004 resulted 
in the bright, experienced or privileged pupils 
passing and despite this, having to cope wih 
practice almost from scratch. The present 
system admits pupils in two streams. An 
experienced lawyer can be exempted from 
the first half of the year and thereby attain 
the sophisticated advocacy training and 
supervised practice of the second semester 
only. Pupils who need the full year get it. In 
the first semester they are comprehensively 
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instructed	and	tutored	in	the	basics	required	
in order to practise. The final result is a con-
fident, competent advocate. This is the true 
test of the new programme. And this is not 
being produced by culling huge numbers of 
pupils. The examination pass rates since 2004 
have been the highest since the examina-
tion started by some margin (2004: 80%, 
2005: 70%, 2006: 85%). The preliminary 
results	from	this	year	appear	to	be	equally	
impressive.

Each year problems which have been 
identified have been addressed. All parts 

of the programme have been subjected to   
scrutiny on an ongoing basis. Many changes 
have been made to the manual, the manual 
course and the programme itself since 2004, 
and I hope that this process of evaluation and 
improvement will continue.

There is still a great deal to do. The finan-
cial plight of some pupils is being addressed, 
but is still of great concern. The system of 
pupillage needs all the support it can get. All 
Bars need more volunteers to fill and supple-
ment the ranks of the mentors, tutors and 
trainers.One hopes that the success of the 

pupillage programme will encourage more 
advocates to support it.

Glenn Goosen SC succeeds me in 2008. 
He is an enthusiastic pupillage manager and 
is	eminently	qualified	to	coordinate	the	pro-
gramme for the GCB.

Press release on the question 

whether retired judges should 

take on work with ministerial 

permission
In press release on behalf of the GCB, Jannie Eksteen 
SC states that the GCB has taken notice of the wide 
media attention given to clause 11 of the Judicial 
Service Commission Amendment Bill, which proposes 
that judges who are no longer in active service will 
be able to undertake remunerated work only with 
the permission of the Minister of Justice. The focus of 
attention in the media reports has been on sugges-
tions by politicians that it is unreasonable that judges, 
who receive salaries for life without having to contrib-
ute to a pension scheme, should be heard to complain 
that they should require ministerial permission to 
undertake paid work in their retirement years. The full 
statement reads as follows:

‘Most	of	the	publicity	that	has	been	generated	
appears to have overlooked the fundamentally 
important issues the proposed provision actually 
bears on. It is in the public interest that these issues 
are highlighted to put the debate in a more balanced 
perspective.

The Bar believes that a distinction must be drawn 
between the position of serving judges and that of 
those judges who have reached retirement age, are no 
longer on active service, and are judges in name only.

Stringent statutory restrictions, the Bar believes, 
should apply to serving judges. Their position 
demands that in principle they do no other remuner-
ated work. 

But retired judges, who no longer perform judicial 
functions, are in a very different position.

In its written submission to Parliament, the Bar has 
expressed 	its	concern 	that	the	proposal, 	if	enacted,	
would probably offend against section 22 of the 
Constitution, which guarantees the fundamental right 
of every citizen to choose his or her trade, occupation 
or profession freely. Any limitation on that right must, 

in terms of section 36 of the Constitution, be rigor-
ously justified. 

More crucially in regard to the administration of 
justice,	the	Bar	has	also	expressed	its	concern	about	
the impact of the proposed provision on the prin-
ciple of judicial independence that is foundational 
to any healthy system of democratic government. It 
is undesirable that any statutory provision should be 
enacted that might create even the slightest poten-
tial that judges might have reason to consider that 
their judging of particular cases while on the Bench 
could notionally affect their ability upon retirement 
from office to obtain ministerial permission to supple-
ment their income by undertaking remunerated work. 
Powerful considerations in the public interest would 
need to be demonstrated to justify any legislative pro-
vision that might give any incentive to judicial officers 
to	look	to	earn	favour	from	the	executive	branch	of	
government in order to be more likely to be permitted 
to use their talents remuneratively after retirement.

No plausible policy objective has been identified by 
government to justify the proposed provision.

The Bar records that there is no historical basis for 
any concern that the unrestricted ability of retired - 
again, in contrast with serving - judges to undertake 
paid work has in any way impacted adversely on the 
integrity or status of the judiciary. On the contrary, the 
evidence is that many retired judges have given ster-
ling	service 	serving, 	for	example, 	as	part-time 	judges	
of appeal in neighbouring countries, ombudsmen 
for the insurance industry, commissioners of enquiry 
or chairpersons of statutory bodies (for the Financial 
Services Board, SARS and the Medical Council for 
example)	within	South	Africa.	The	continuing	value	of	
the	experience	and	expertise	that	many	retired	judges	
have to offer is also frequently acknowledged by their 
being invited by both public and private litigants to 
determine disputes that are submitted to arbitration. 
But for this court rolls would be yet further clogged 
by a number of protracted commercial disputes.

 It is not clear what it is that is sought to be 
achieved by the proposed regulation of the availabil-
ity of this valuable resource.’
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STOP PRESS
The pass rate in 2007 was 90%, the 

highest pass rate in GCB history.
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