
28      advocate    December  2007

Frans  
Rautenbach, 
Cape Bar

Frans Rautenbach was a member of the 
Johannesburg Bar from 1985 to 1993, 
after which he left the formal profession 
to explore the world of labour law con-
sulting, which he did until 2001. During 
this period he also joined the second 
Great Trek to the South by moving to 
the Cape in 1996. In 2001 he became a 
partner of attorneys Webber Wentzel 
Bowens, and in 2006 completed the circle 
by returning to the Bar – this time in 
Cape Town.

One of the cornerstones of a democratic 
system is the rule of law, which in turn 

has as its cornerstone an effective court 
system. A court system that works gives 
teeth to the fundamental rights enshrined in 
such a system. In order to bring about this 
state of affairs, the court system must be -

•	quick	and	expeditious;

•	affordable;

•	accessible	to	every	citizen.

One of the dangers of an ineffective or 

inaccessible civil court system is that citizens 
may take the law into their own hands. 
Another danger is that politicians might feel 
compelled to regulate commercial life by 
imposing more and more laws and criminal 
sanctions. As a rule such regulation leads to 
stifling constraints on the working of a suc-
cessful market system. A successful market is 
furthermore critically dependent on the ability 
of the law to enforce contracts, and to pro-
tect property. Without proper protection of 
these rights, the entire edifice of the capitalist 
market will collapse.

How does the South African court system 
measure up against these criteria?

•		According	to	the	Registrar	of	the	High	
Court in Cape Town, the Registrar’s office 
currently has some 300 trial matters await-
ing allocation. Currently a plaintiff, who 
commenced proceedings in the course 
of 2006, expects to have a trial date 
sometime in 2009. Dates for applications 
do not look much better, and currently 
dates are allocated in ordinary applica-
tions for February 2008. In other words, 
an applicant in the normal course expects 
to wait approximately 12 months for a 
court date, whilst a plaintiff in a trial action 
should wait approximately two-and-a-half 

years from date of issue of summons. The 
so-called ‘semi-urgent’ roll in Cape Town, 
which is designed to cater for matters 
which	are	not	so	urgent	that	they	require	
the court’s immediate intervention (such 
as threats to life and death), entails a five 
months waiting period from the time that 
the judge makes the order referring it to 
the semi-urgent roll. In addition to these 
time lags, many judges and magistrates 
take months, and even years, to issue 
judgments. In many cases appeals also 
take years to complete.

•		It	is	difficult	for	the	ordinary	citizen	to	get 	
access to a competent lawyer. Not only 
are legal fees high, but lawyers need to be 
involved at every step in what is normally 
a long and drawn-out technical process of 
litigation, riddled with potholes and traps 
for the unwary. In application proceedings, 
an applicant should budget for no less than 
R100 000 in legal expenses, whilst a trial 
normally costs several hundred thousand 
rand.

The sheer complexity of our legal system, 
especially procedure and evidence, combined 
with its adversarial nature, renders our system 
almost unusable by lay persons, and directly 
contributes to high costs.
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Good hope for litigation reform
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Can	it	be	that	litigants	in	the	Western	Cape	have	experienced	particularly	
egregious backlogs and other problems in bringing claims to court? Or 

perhaps the Cape really is the leader in national policy debates on so many 
fronts? Be that as it may, in this issue we bring you a special contribution 
from Frans Rautenbach, a member of the Cape Bar: He argues that there 
is	a	different	way,	one	that	will	expedite	long	and	drawn-out	disputes	and	
lighten the load of legal costs that deter John Citizen from pursuing his claim 
or defence in court. He also invites our learned friends to the North to tell us 

why he is wrong.
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There is an acute shortage of competent 
judges and magistrates to do especially 
commercial trials and applications, which 
contributes to the enormous backlogs.

Our legal system, like any other estab-
lished system, is driven by in-built incentives. 
Consider the following incentives that exist in 
the South African judicial system:

•		All	judges	and	magistrates	are	civil	servants. 	
Like civil servants the world over, their 
incentive is to survive and do as well as 
they can, given the constraints of the 
system in which they operate. There is little 
direct incentive for judges or magistrates 
to complete their work expeditiously and 
cost-effectively.

•		Also	lawyers	enjoy	in-built	incentives	in	the	
judicial system. Lawyers are paid by the 
hour, and it follows that the more hours 
they work, the more money they earn. 
There is thus a very strong incentive for 
lawyers to make litigation as complicated 
as possible, and drag disputes out for as 
long as they can.

In addition to the incentive to ramp up fees, 
lawyers also have an incentive to close ranks 
against the outside world. In these days of 
competition regulation, it is no small irony 
that one interest group that greatly benefits 
from the new competition laws itself main-
tains one of the most effective monopolies 
in our commercial world, namely the closed 
shop of legal practice. Only those who can 
cross	the	various	hurdles	of	qualifications	set 	
up by the law have access to this exclusive 
club. In addition, lawyers have contrived 
to regulate their ethical behaviour, proce-
dure and fees in ways that strengthen this 
monopoly and tend to push up legal costs. 
For example:

•		Advocates	may	take	work	only	from	attor-
neys, which gives attorneys more work and 
tends to duplicate costs.

•		Each	branch	of	the	profession	regulates	its 	
own fees, on which the public are permit-
ted to be heard if there is a dispute, but 
in respect of which they have no say. This 
is different from any other commercial 
undertaking where the public determine 
the prices that they are prepared to pay for 
any given service.

•		Although	our	law	now	provides	for	con-
tingency fees, these provisions are very 
inflexible and complicated.

•		Lawyers	are	responsible	for	drafting	
new	procedural	rules.	Yet	lawyers	have	
little incentive to make rules simple and 
expeditious. 

•		Our	litigation	system	generally	does	not 	
provide for representation by lay repre-

sentatives. There are of course exceptions, 
such as trade union officials who may 
act on behalf of trade union members in 
labour litigation, and company officials 
who may act on behalf of companies, no 
matter how complicated the litigation. 
A lay person may also, of course, act on 
his own behalf. But due to the complex-
ity of the law, members of the public are 
effectively compelled to select lawyers from 
amongst the closed shop members of the 
official professions.

Legal aid is so complicated and limited in 
its scope, that it is hardly an answer to the 
problems of high legal costs. That being so, 
an astonishingly strange assumption under-
lies	the	prohibition	of	non-qualified	legal	rep-
resentation: It is assumed that it is better for 
a litigant who cannot afford a lawyer, to have 
no representation at all. This is a self-serving 
rationalisation if ever one has been heard!

Lay officials of trade unions and employer 
organisations litigate on behalf of lay parties 
in the Labour Court, and have done so for 
years.	Yet,	when	the	drafters	of	the	Labour 	
Relations Act amendments in 1979 pursu-
ant to the Wiehahn Commission proposed 
to introduce lay representatives in labour 
litigation, there were outcries from the 
legal profession. It was contended that lay 
representatives would be too incompetent to 
take care of parties’ interests, and that they 
would behave unethically. The current Labour 
Relations Act of 1995 has been in operation 
for more than ten years now, and there have 
been very few complaints about unethical or 
incompetent representation by trade union 
officials or employer organisations. There 
is	no	reason	why	litigation	by	unqualified	
representatives in the High Court or the mag-
istrate’s court should be different, and sud-
denly open the door to a flood of complaints 
about incompetence or bad ethics. 

The reason why it is important to permit 
the closed shop of the legal professions to be 
opened, is that it is in effect a cartel. Cartels 
are bad for competition, and lead to exces-
sive costs and inferior service. By permitting 
members of the public a choice of represen-
tatives, it will be made possible for even the 
poorer members of society to afford legal 
representation. At the same time, if lower 
prices for legal services are introduced via a 
destruction of the closed shop of the legal 
professions, this will result in downward pres-
sure on all legal expenses. 

How can the judicial system itself be 
reformed to address these needs?

In order to improve the service of the 
judicial system, and at the same time make it 
simpler and cheaper, it is suggested that an 

alternative system should be introduced to 
which any civil litigant – plaintiff or defen-
dant – should have access by choice, namely 
compulsory arbitration. In other words, either 
party should have a choice between the 
established courts and compulsory arbitra-
tion – compulsory in that once either party 
has elected arbitration, the other must follow 
suit.

The main reason why compulsory arbitra-
tion as an alternative to the court system is 
beneficial, is that it will introduce competi-
tion to judicial services. Not only will it create 
competition between the court system and 
the compulsory arbitration system, but it 
can also be structured in such a way that 
it creates competition amongst arbitration 
institutions inter se. 

The system will work like this: 

•		There	will	be	a	commission,	which	for	con-
venience we can call the Commission for 
Conciliation, Arbitration and Appeals (‘the 
CCAA’), which can consist of representa-
tives of the legal profession, the commer-
cial sector and the Ministry of Justice.

•		The	CCAA’s	main	duty	will	be	the	appoint-
ment, by public tender, of accredited 
arbitration agencies to provide conciliation, 
arbitration and appeal services in terms of 
the governing legislation, and to allocate 
cases to them.

•		The	CCAA	will	remunerate	accredited	
agencies in accordance with a prescribed 
schedule of fees.

•		In	awarding	contracts	to	agencies,	the	
CCAA will by law be obliged to have regard 
to the relative ability of agencies to provide 
services expeditiously and speedily, and to 
provide	work	of	a	high	professional	quality.

•		Each	agency	will	consist	of	a	panel	of	at 	
least five full-time or part-time members, 
who must be persons with appropriate 
experience or knowledge of conciliation, 
arbitration and law.

•		Panel	members	will	undergo	a	prescribed	
training course, and otherwise satisfy the 
CCAA of their skills.

•		No	member	of	a	panel	of	any	accredited	
agency may belong to the panel of any 
other accredited agency, or have any com-
mercial interest in it.

•		The	duty	of	accredited	agencies	will	be	to	
conduct conciliation, arbitration and appeal 
services through their members as called 
upon by the CCAA, and to conduct the 
necessary administration in respect thereof.

•		Each	accredited	agency	will	be	appointed	
for a fixed period of one year, which 
appointment may be cancelled for any 
reason recognised by law.
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•		Three	months	before	expiry	of	the	contract, 	
it will be put out to tender for renewal 
and the agency will be permitted to tender 
again.

•		At	least	three	agencies	must	be	appointed	
in each major centre, but preferably more in 
order	to	provide	for	adequate	competition	
amongst agencies.

•		All	agencies	will	have	the	power	to	deal	
with disputes referred to them, and may 
issue orders similar to the civil courts.

The following procedure will provide for 
the simple and expeditious resolution of 
disputes:

•		A	claimant	with	a	legal	claim	will	approach	
the CCAA and fill in a claim form.

•		The	CCAA	will	open	a	file,	allocate	a	case	
number and file the original claim form.

•		A	copy	of	the	claim	form	will	be	referred	
by the CCAA to an accredited agency by 
telefax or e-mail.

•		The	accredited	agency	will	complete	the	
claim form in a space provided for details 
relating to the date, venue and presiding 
officer in respect of the forthcoming hear-
ing, and serve it on the parties. The notice 
will direct parties to bring to the hearing 
(under subpoena if need be) all documenta-
tion	and	witnesses	that	they	require.	The	
hearing date must be between 30 and 60 
days from the date of notification to the 
agency.

On the date of the hearing, the presiding 
member will -

 -  conduct a meeting to identify and 
record the ambit of the dispute between 
the parties;

 -  attempt to resolve the dispute through 
conciliation; and 

 -  if that fails, immediately proceed to 
arbitration of the dispute.

•		Subject	to	limited	exceptions,	the	arbitra-
tion will continue until it is completed.

•		The	arbitration	may	be	postponed	by	the	
presiding member only for compelling 
reasons, and must remain in session during 
reasonable office hours.

•		The	presiding	member	may	arrange	his	own	
procedure and have a discretion regarding 
rules of evidence, subject to contractual 
obligations with the agency that he serves.

•		The	parties	may	use	any	representatives	
that they choose.

•		The	presiding	member	must	issue	his	award	
within 14 days of conclusion of the hearing.

•		Interdicts	or	similar	applications	may	be	
brought, supported by oral evidence.

An award will have the same force as an 
order of court, and may be executed through 

the office of a court with competent jurisdic-
tion in respect of the main dispute.

The system should provide for fair controls 
over escalating legal costs, in the following 
ways:

•		Each	party	will	be	liable	for	the	other’s	costs 	
if he fails in his claim or defence, unless 
compelling reasons to the contrary exist.

•		Legal	costs	will	in	principle	include	all	costs 	
payable to the representative of the party, 
irrespective of whether that representative 
is	legally	qualified	or	not,	including	costs 	
relating to obtaining, consulting and lead-
ing of expert witnesses.

•		In	any	application,	arbitration	or	appeal, 	
each party will before the hearing submit 
an itemised claim for its legal costs, com-
prised of -

 -  all legal expenses already incurred 
in preparation for the arbitration or 
appeal;

-  the estimated fees for the services 
of the legal practitioner(s) or other 
representative(s);

-  the estimated expenses to be incurred 
in respect of expert witnesses and other 
disbursements.

•		On	conclusion	of	the	arbitration	or	appeal, 	
the arbitrator or appeal board shall order 
the unsuccessful party to pay to the suc-
cessful	party	an	amount	equal	to	the	costs 	
of claim of the successful party or his own 
claim, whichever is the higher amount. In 
this way a party is compelled to estimate his 
fees as modestly as possible within reason-
able limits, or run the risk that his own high 
fees will become the standard by which 
his opponent will be compensated. Such a 
measure will compel the parties and their 
representatives to budget for their legal 
expenses.

•		The	arbitrator	or	appeal	board	will	be	
entitled, before granting any costs order, to 
require	of	any	party	to	prove	that	any	costs 	
in the pre-hearing estimate have in fact 
been incurred.

•		The	parties	remain	entitled	to	discuss	their 	
claims for costs in advance or during the 
hearing, and to agree on the respective 
amounts of costs.

•		Appeals	and	reviews	of	awards	will	be	
conducted by an appeal board consisting of 
three members of any three distinct agen-
cies other than the agency whose members 
conducted the arbitration in the first place.

The obvious benefits of a system such as 
this are:

•		The	system	provides	for	competition	
amongst accredited agencies that will 
compete in order to repeat their con-

tracts	in	subsequent	years.	The	criteria	
for success will be the speed, cost-effec-
tiveness and professional competence 
with which they complete matters.

•		There	is	very	little	complexity	in	the	
system, as it does not provide for end-
less pleadings or affidavits. The arbitra-
tor, who will be a trained official with 
a view to outlining the disputes, will 
determine what is in issue between the 
parties	by	questioning	them.

•		Before	expensive	litigation	is	undertaken	
the arbitrator, who is a skilled concilia-
tor, will attempt to resolve the matter by 
conciliation between the parties. In this 
way many cases will be settled.

The agreement governing the relationship 
between the CCAA and the agency must 
provide that the accredited agency will be 
compensated in terms of its agreed rate by 
means of additional bonuses calculated as 
follows:

•		If	an	arbitration	award	is	delivered	within	
14 days of the hearing, 20% of the total 
compensation for the arbitration.

•		If	the	result	of	an	appeal	is	delivered	
within 14 days, a bonus of 20% of the 
total fee for the appeal.

•		If	an	arbitration	is	completed	within	60	
days from the date of receipt of the rel-
evant claim form from the CCAA, 20% 
of the total fee for the arbitration.

•		If	an	appeal	is	completed	within	60	days 	
from the receipt of the notice of appeal, 
20% of the total fee.

•		A	bonus	of	20%	if	the	award	is	not	suc-
cessfully taken on appeal or review.

This system creates an incentive for 
arbitration agencies to conduct their work 
as cost-effectively as possible, but at the 
same time striving to maintain standards of 
professionalism.

Because the system is conducted on a 
competitive and profit-driven basis, there 
should be no difficulty in obtaining a suf-
ficient number of arbitrators to dispose of 
the case load. Furthermore, because the 
system is competitive, it will put pressure on 
the Bench to revise its views of service to the 
public, and to become more cost-effective in 
turn. Of course, many cases will still go to the 
established courts, because many plaintiffs 
will prefer the established system because of 
the complexity of their matters.

This system will allow litigants to vote with 
their feet, namely to exercise their com-
mercial choice as to their preferred option 
of forum. It will soon become apparent 
which system best disposes of disputes most 
efficiently.
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