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Litigation and judging are 
about determining the 

rights of litigants and the 
consequences of particular acts 
or omissions. It is a cause for 
concern that court cases have 
in recent times not infrequently 
become more like theatre, with 
lawyers and judges featuring 
as leading actors, jostling with 
each other for centre-stage.

Judgment writing should not primarily be 
about judges demonstrating their talents. 
It should not be a showpiece to parade 
one’s extensive knowledge of the law nor 
should it be intended to impress a wider 
audience. Judgments should reflect a careful 
consideration of the evidence and a reasoned 
application of the law as simply and clearly 
as possible to enable litigants readily to 
understand why certain conclusions were 
reached. 

Judgments provide a basis on which the 
judiciary is held accountable. They should be 
a testament to the judiciary’s independence 
and to the impartial application of the law 
without	fear,	favour	or	prejudice,	as	required	
by the Constitution.1 

Judgments should ensure accountability, 
responsiveness and openness. Judges acting 
in the best traditions of their profession and 
in accordance with constitutional values are 
indispensable in ensuring the supremacy of 
the Constitution and the rule of law.2 

In terms of section 34 of the Constitution, 
everyone has the right to have any dispute 
that can be resolved by the application of law 
decided in a fair public hearing before a court 
or, where appropriate, another independent 
and impartial tribunal or forum. Section 8 
of the Constitution provides that the Bill of 
Rights binds the executive, the judiciary and 
all organs of State. Read together, these 
two sections put the judicial function in its 
proper perspective. A courtroom is the place 
in which citizens assert their rights. Legal 
representatives fulfil their obligations to 
their clients. And judges, in performing their 
functions, are fulfilling their obligations in 
terms of the Constitution. 

It is axiomatic in a state subject to the rule 
of law that not only should the law apply 
equally	to	everyone	and	that	arbitrariness	
be prohibited, but also that the law should 
be readily intelligible and accessible to the 
populace at large. In a developing country, 
this presents a considerable challenge. In 
The Sixth Sir David Williams Lecture3,  Lord 
Bingham said the following: 

‘First, the law must be accessible and 
as far as possible intelligible, clear and 
predictable. This seems obvious: if everyone is 
bound by the law they must be able without 
undue difficulty to find out what it is, even 
if that means taking advice (as it usually 
will), and the answer when given should be 
sufficiently clear that a course of action can 
be based on it.’

Lord Bingham went on to refer to 
English authority in this regard, more 
particularly to Black-Clawson International 
Ltd v Papierwerke Waldhof-Aschaffenberg 
AG [1975] AC 591 at 638 and Fothergill v 
Monarch Airlines Ltd [1981] AC 251 at 279. 
He	also	quoted	the	following	dictum	from	the	
judgment of the European Court of Human 
Rights in Sunday Times v United Kingdom 
(1979) 2 EHRR 245, 271, §49:

‘.	.	.	the	law	must	be	adequately	acces-
sible: the citizen must be able to have an indi-
cation	that	is	adequate	in	the	circumstances	
of the legal rules applicable to a given case ... 
a norm cannot be regarded as a ‘law’ unless 
it is formulated with sufficient precision to 
enable the citizen to regulate his conduct: 
he must be able – if need be with appropri-
ate advice – to foresee, to a degree that is 
reasonable in the circumstances, the conse-
quences	which	a	given	action	may	entail.’

Mahomed Navsa, a former member of the Johannesburg Bar, was appointed as a High Court judge in 
1995 and to the Supreme Court of Appeal in 2001. He is a former chair of the Legal Aid Board.

Lest we forget ...

MS Navsa, Supreme Court of Appeal, Bloemfontein



36      advocate    December  2007

FORUM FORUM

Lord Bingham rightly concluded that, 
when	the	law	does	not	fulfil	these	require-
ments, an accusing finger cannot be pointed 
at legislators alone, and that the length, com-
plexity and sometimes prolixity of modern 
common-law judgments, particularly at the 
highest level, raise problems of their own.

The diversity of our population, eleven 
official languages, desperate degrees of 
poverty and low literacy levels make the 
ideal of accessibility of the law even more 
difficult to achieve. This renders it all 
the more necessary for judges to guard 
against encrusting their judgments with 
cumbersome legalese and with superflu-
ous research, both of which often do 
more to enhance the judge’s reputation 
[THAN] to really contribute to the resolu-
tion of the dispute and the accessibility 
of the law.

In cases dealing with novel issues the 
temptation to succumb to one’s vanity and 
to write for academic and/or popular acclaim 
must be resisted. Of course this does not 
mean that scholarship should be neglected 
or that industry should not be brought to 
bear, but rather that convolution should be 
avoided and that the development of juris-
prudence should occur in a manner which 
is both orderly and  readily understood by 
ordinary readers.

Judges are human and subject to human 
foibles. When one is trying a case which is 
or will be the focus of public attention it is 
difficult not to succumb to the temptation 
to place yourself centre-stage. When writing 
a judgment that is eagerly anticipated by 
either peers or the public at large or both, it 
is difficult not to succumb to your vanity, to 
write without a sense that vital parts of the 
judgment	will	be	quoted	and	then	to	sharpen	
your pencil accordingly. 

Overly long judgments lose a reader’s 
interest, however much a judge might con-
sider his or her every word to have value. Can 
any legal problem, however complex, justify 
tens of thousands of words before a conclu-
sion is reached? 

Millennia of human interaction have 
taught us what we can expect of each other. 
Rules of law have developed to enable us to 
co-exist and to punish aberrant behaviour. 
Judges should resist reshaping in their own 
image existing rules that work. Another 
tendency is to jettison legal principles that 
do work because they may be difficult to 
understand in a particular context and it 
seems easier to fashion new tools which have 
yet to stand the test of time. In this regard 
the common law is too readily viewed with 
suspicion without a proper appreciation of its 
true value or purpose. 

Of course there have been technological 

and other developments which raise new 
issues and problems for resolution. New 
issues in themselves present a problem. One 
is likely to be seduced into thinking that one 
is writing for posterity and that one’s words 
will be immortal, forgetting that history has 
taught us over and over again that today’s 
dogma is tomorrow’s heresy and vice versa.

Writing for an appellate court presents 
particular problems. Separate concurrences 
which divide the reasoning of the court so 
that there is no discernible majority logic 
cannot be in the interest of the administra-
tion of justice. Lord Bingham, in the address 
referred to earlier, stated the following:

‘[W]hatever the diversity of opinion the 
judges should recognise a duty, not always 
observed, to try to ensure that there is a 
clear majority ratio. Without that, no one 
can know what the law is until Parliament 
or a later case lays down a clear rule.’

It is often difficult for a judge, in cases 
which have attracted public attention, to 
resist not uttering a few choice words of 
his or her own even though the judgment 
was not assigned to that judge and he or 
she is not dissenting. Time and effort would 
be better employed towards seeking an 
accommodation with the colleague assigned 
the judgment to ensure the material parts 
of what you have to say is captured in that 
colleague’s judgment, if at all possible. Once 
again one should remind oneself that the 
litigants are the central figures and that the 
interests of the litigants and jurisprudence 
in general should be the beneficiary of the 
court’s collective efforts. 

Undoubtedly some cases raise complexi-
ties	which	require	effort	and	time	to	resolve.	
This	may	require	extensive	reasoning	and	
a lengthy judgment. This should, however, 
be the exception rather than the rule. It is 
not unusual to come across judgments that 
are	not	only	unduly	long	but	also	baroque	
and cluttered in structure, expression and 
reasoning. 

Regrettably, we sometimes have to be 
reminded that real people are always affected 
by our judgments. We should not simply be 
applying rules and the law mechanically. A 
touch of humanity can only serve to enhance 
our judgments and the image of the judiciary.

On the other hand, nice-sounding but 
legally meaningless rhetoric is the antithesis 
of the judicial process. 

Judges who are good lawyers will be 
recognised by their simplicity of style and 
ease and elegance of writing. They do 
not have to resort to sound bites or clever 
stratagems, or be in intellectual competition 

with others to make an impression. One 
recognises them when you read their 
judgments.

I have written this as much as a 
reminder to myself as to others. I have no 
doubt erred many times in the past and 
will probably do so again in the future. 
Cynics will probably by way of riposte be 
adamant that what is postulated here 
is well-nigh (now there is a word that 

should probably never be used in a judgment) 
impossible to achieve. This is best answered 
by	a	quote	from	Mahatma	Gandhi:

‘You	must	not	lose	faith	in	humanity.	
Humanity is an ocean; if a few drops of 
the ocean are dirty, the ocean does not 
become dirty.’4 

The danger is not being aware of 
human vanity and need for recognition. It is 
worthwhile remembering something else that 
Gandhi said:

‘Things that will destroy us are: politics 
without principle; pleasure without 
conscience; wealth without work; 
knowledge without character; business 
without morality; science without 
humanity and worship without sacrifice’.5 

In our judgments we repeatedly refer 
to constitutional values and to the Bill of 
Rights. Judges have a sacred trust – to do 
justice between citizens and government 
and between citizens themselves. It is a task 
imbued with great responsibility. It should be 
performed with appropriate dignity, humility 
and humanity. 

Endnotes
1  See s 165 of the Constitution.
2  Section 1 of the Constitution sets out the values 

on which our democracy is founded. It includes 

the supremacy of the Constitution and the rule of 

law. Section 2 reiterates that the Constitution is the 

supreme law of the Republic and that obligations 

imposed by it must be fulfilled 
3  At the Cambridge Centre for Public Law, 16      

November 2006.
4  As	quoted	in	Laura	Moncur’s	Motivational 
Quotations. See also Satish K Kapoor, Darshan, 

New	York,	Oct	1989,	Courtesy:	The Tribune.
5  As	quoted	in	Stephen	R	Covey The Seven Habits 
of Highly Effective People Chapter 7,  

pages 87-93.

In cases dealing with novel issues 
the temptation to succumb to 
one’s vanity and to write for 

academic and/or popular acclaim 
must be resisted.


