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So what then is ‘intellectual property’? We 
know that it is not necessarily ‘intellectual’, 
because notwithstanding where such 
‘property’	 finds	 itself	 on	 that	 expansive	
continuum between simple trash and the 
heavenly sublime, it is protectable under 
statute simply because statute decrees 
that it is. We also know that no matter 
how useful, inventive or intriguing, such 
‘property’ was not preordained property, 
real1 or personal2, by natural or common 
law. We further know that before James the 

First’s Statute of Monopolies of 1624 (and 
by this reference chauvinistically slighting, as 
we habitually do, the much earlier Venetian 
Decree of 1474), ‘intellectual property’ 
found protection only at the pleasure of 
the monarch and its royal entourage. But as 
things are ever wont to be when grants of 
monopoly wholly depend upon the favour 
and the whims of the powers that be3, royal 
prerogative even then didst the bounds 
of	 fairness	and	equity	not	know.	Whereas	
the grumblings of his underlings about 
capriciously scattered royal largesse might 

merely have stirred James’ amusement, he 
certainly must have been shaken by the 
judgement of those lording over his own 
court in Darcy v Allin (1602) 11 Co Re 84 
(also known as ‘The Case of Monopolies’). 
Persuasive argument in that case compelled 
the court to rule that royal monopolies were 
in conflict with the basic tenets of the then 
common law, at odds with diverse statutes 
of James’ own Parliament and, not leaving 
well enough alone, that all royal monopolies 
were therefore utterly against the law! 

In the aftermath of that judicial charge 
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James published, in 1610, his declaration 
known as the ‘Book of Bounty’ by which 
he endeavoured to catalogue the grants of 
royal monopoly that he was prepared to, and 
those that he was not prepared to decree. 
However, that stop-gap measure to appease 
the disgruntled with superficial shows of fair-
ness did not assuage the general discontent. 
Inevitably then, in that crucible of favourit-
ism and discontent, all well admixed with 
revolutionary advances in industry and eco-
nomic theory and further flamed on by the 
rise of capitalistic cults of individualism and 
protectionism, James finally capitulated. In 
1624, he assented to the mentioned Statute 
of Monopolies which decreed that all royal 
monopolies and letters patent were and have 
always been null and void. However, ‘graunts 
of privilege for the terme of fourteene yeares 
or under … soe as also they be not contrary 
to the lawe, nor mischievous to the State, 
by raisinge prices of commodities at home, 
or hurt of trade or generallie inconvenient,’ 
were excepted, thus removing grants of 
privilege from the realm of royal largesse and 
setting	a	public	interest	qualification	thresh-
old for limited term monopolies. 

It is today often said that such early 
statutes had created as property protect-
able certain ideas which have manifested 
themselves in new inventions, literary works, 
art, designs, etc. However, the purists of 
old even then argued that such statutes did 
create not property true, but mere interests 
personal, protected by man-made law. And 
they are probably correct to have argued 
so, for the rights granted in respect of such 
‘property’ never rose above so-called choses 
in action, namely incorporeal rights to things 
not in one’s possession, as opposed to choses 
in possession, namely a right to a property 
actually possessed or capable of posses-
sion. In fact, even of late it has been held 
(rather strangely and somewhat reminiscent 
of the tale of the smile of the Cheshire cat) 
that the unauthorised taking of intellectual 
property cannot be a theft as the owner of 
that property remains in possession of such 
property even after its taking: see R v Stewart 
[1988] 1 SCR 963. Though rather bewildering 
to some of us such legal musings might be, 
they nevertheless underscore the fact that 
‘intellectual property’ is not ‘property’, but an 
incorporeal right in a thing which itself is not 
necessarily actually possessed. But never mind 
these tricky arguments, perhaps on the pre-
text of balancing capitalist cravings, always 
straining in double tides against the conflict-
ing demands of populist and mostly socialist 
dogma, copyright legislators did deem it meet 
to grant personal and exclusive exploitation 
rights in respect of such property, but then 

only for a limited term. At the expiry of that 
term, that right lapses and the property falls 
back into the realm of the public domain for 
the advancement of the general, social good. 
When our Constitutional Court therefore held 
in In re: Certification of the Constitution of 
the RSA 1996 (4)(2) SA 744 at 799E-800A, 
that a ‘right to intellectual property’ is not 
universally accepted as a fundamental right, 
it was correct,4 but probably in more respects 
than intended, for neither the right to intel-
lectual property nor the right to the protec-
tion of an interest in intellectual property is 
universally accepted as a fundamental right. 
And these peculiar phenomena of ‘intellec-
tual property law’ vividly demonstrate that a 
comparison between rights in real property 
and rights in a copyrighted work will, in the 
final analysis, more often than not simply 
resolve into an exercise in contrasts.

Of course, even from the earliest capitalist 
vantage, the very notion that the ideas of the 
few should not be capable of private posses-
sion, but should freely be available for the 
common benefit and the enjoyment of all, 
was an anathema. Thus for some, ideas had 
an intrinsic value that cried out for a libera-
tion from the socialist siege that had denied 
them their rightful place in the legal hierarchy 
of things. When thus unshackled, ideas could 
be ordained ‘property,’ and created suscep-
tible to protection by law. Then, of course, 
such ideas could be bartered on the open 
market for hard cash. Of course, not to be 
left lagging completely in the wake of such 
revolutionary advances in legal philosophical 
thought and in what must certainly rate as a 
spectacularly	successful	Goebbelesque	ploy,	
the ever enterprising lawyers of old promptly 
proclaimed such statutorily protected inter-
ests in ideas as ‘property’ true, and ‘intellec-
tual’ to boot. Thus, ‘intellectual property law’ 
was begat; the practice of which was then 
incrementally cloaked in a veil of mysteri-
ous complexity, of course penetrable only 
by those of the intellectual elite, to wit that 
closed, golden circle of lawyers by which new 
inductees have over centuries been ingurgi-
tated only with the greatest of reluctance. 
And when they litigate, their cries for hearing 
officers skilled in such arcane arts, and for 
preferential allocations to extraordinary 
forums competent to try issues of such legal 
intricacy, have rung down the centuries, even 
today at times to echo in our hallowed curial 
corridors. 

Where, in this strange arrangement of 
things,	by	nature	not	quite	‘intellectual’	and	
neither	quite	‘property,’	then	copyright?	We	
know that copyright exists only by virtue of 
statute and that copyright does not vest in 
mere	ideas;	in	order	to	qualify	for	protection,	

an idea must first be ‘reduced into a material 
form’: see section 2(2) read with section 41(4) 
of the Copyright Act, 1978, and that illumi-
nating analysis of Marais, AJ, in that visionary 
‘computer program’ judgment, Northern 
Office Micro Computers (Pty) Ltd and Others 
v Rosenstein 1981 (4) SA 123 (C)). We also 
know that copyright does not vest in all 
such reduced ideas, for the legislators have 
decreed in section 2 of the Copyright Act 
that that copyright shall be conferred only on 
a closed category of ‘works.’ It is also clear 
from copyright statute that a copyright owner 
is not granted property in such a reduced 
work, nor is the owner granted unbounded 
rights in relation to that work; the owner is 
granted only, and no more than, an exclusive 
right to perform a closed list of defined acts 
in respect of that work, such as, for example, 
the making of a reproduction and an adapta-
tion: see sections 6 to 11B of the Copyright 
Act. 

That then brings us to a ‘computer 
program,’ often referred to as a ‘sui generis 
copyrightable work’ protectable under the 
mentioned section 2. But what is a compu-
ter program? To a computer user, it refers 
to an operating system (such as Microsoft 
Windows) or an application program (such as 
Microsoft Word). This is explained by Baker, 
J., in Total Information Processing Systems 
Limited v Daman [1992] FSR 171 ChD, at 
177, where he says that ‘…programmes are 
of two kinds, operating systems and applica-
tions programs’. ‘The former, he says, ‘are 
intended to operate the various components 
of the computers ... [t]he latter, applica-
tions programs, are intended to achieve a 
particular task.’ However, to a computer 
programmer, a ‘computer program’ might 
equally	refer	to	the	source	and	object	code	of	
a program, both of which generally comprise 
a	sequence	of	instructions	executable	by	a	
computer. Source code is generally written by 
a programmer in a human-readable program-
ming language such as Visual Basic, C++, 
Pascal, etc, but the problem is, however, 
that a computer cannot ‘read’ such human 
language, at least not yet. In order to make 
source code computer readable, such code is 
processed by another program, called a ‘com-
piler’ or an ‘interpreter’ into object code. The 
latter code comprises a list of machine code 
instructions, ie, a stream of binary numbers 
representing instructions that can be read by 
a computer direct. The fundamental function 
of such object code, when read by a compu-
ter, i.e., when the complied code is ‘run’, is to 
start, to perform a function and then to stop. 
In order to perform that function, the code 
generally must fetch input data from outside 
of itself and then transform such data into 
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output data in a manner that defines the pur-
pose of the program. For example, the code 
could instruct the computer to fetch certain 
input data, such as the mark scored by each 
pupil in a Bar exam, to add all of those marks 
together, then to divide the sum of those 
marks by the total number of pupils and then 
to output the result of that computation as 
the average mark for the exam. A computer 
program, therefore, comprises, amongst 
others, not only code (which is usually stored 
in so-called ‘executable’ files), but also input 
data (usually stored in ‘data files’), the latter 
which is used by the code in order to perform 
the mentioned function. The essential char-
acteristic of object code is therefore that it 
should be directly ‘executable’ by a computer 
and when executed, it should be capable of 
performing that function that defines the 
purpose of the program of which such code 
is a component. However, in order to be 
executable, the code must also be ‘valid’, ie, 
the instructions to the computer contained 
in that code must be in a format and in a 
sequence	expected	by	a	computer);	if	it	is	
not, the code will not execute and the com-
puter will most probably ‘hang.’

With the promulgation of the Copyright 
Act 1965 (and the Patents Act 1952) com-
puter technology was still in infancy; hence 
it is no surprise that computer programs 
found no real haven in statute promulgated 
in and before those years.5 However, in a 
rather serious case of impaired forward 
vision when the 1978 Copyright Act was 
promulgated, the legislator failed to make 
specific provision for computer programs. 
And that was unfortunate, because by virtue 
of the exponential growth in information 
technology, the courts were already by then 
placed under immense pressure by litigants 
to provide some protection for computer 
programs. Therefore, for want of a better 
niche and necessity as always being the true 
father of all inventive ideas, the courts bowed 
to pressure and hauled computer programs 
into the umbra of the 1978 Copyright Act, 
but shrewdly as ‘literary’ works: see, for 
example, Northern Office Micro Computers, 
supra, at 130B-131H. In that case, the court 
very creatively postulated that as a ‘computer 
program’ comprises various ‘statements’ (or 
then, instructions) to a computer, such sets of 
statements (referred to as ‘listings’), whether 
printed out on paper or digitally stored and 
irrespective of whether expressed in human-
readable, non human-readable or even in 
binary format, are ‘compilations’ and thus 
protectable as ‘literary works’. Voila! 

In 1992, presumably in order to regain 
some technological relevancy, the Copyright 
Amendment Act, 125 of 1992, created 

‘computer programs’ as works eligible 
for copyright under section 2 of the 1978 
Copyright Act. The Amendment Act also 
inserted into that Act a definition for a ‘com-
puter program’, namely, ‘a set of instructions 
fixed or stored in any manner and which, 
when used directly or indirectly in a com-
puter, directs its operation to bring about a 
result.’ When this definition is contrasted, 
for example, with the definition of a ‘literary 
work’, it will be evident that the latter is a 
mono-elemented definition where the focus 
of the definition is simply on the material (or 
tangible) expression of the work (ie, a novel). 
However, by comparison, the definition of a 
computer program has three integers. The 
first	of	these	integers	is	the	by	now	ubiqui-
tous ‘set of instructions fixed or stored in any 
manner’. That ‘set of instructions’ is of course 
a ‘thing’ that is clearly capable of a reduction 
into a material form, whether fixed on paper 
in human readable format or, in its simplest 
form, even when stored as positive and 
negative electrical charges in computer micro 
circuitry. The second integer, namely, ‘which, 
when used directly or indirectly in a compu-
ter’, and the third integer, namely, ‘directs its 
operation to bring about a result’, are clearly 
not ‘things’ capable of reduction into material 
form;	they	are	functional	requirements.	

These second and third integers dictate 
that in order to be executable, the code of 
the first integer must, as pointed out above, 
be	in	a	logical	sequence	and	in	a	format	
expected by a computer. If the code is not, 
then there can be no dynamic interaction 
between the code and the computer and the 
desired result will not be obtained. The set of 
instructions will then not be functional. The 
definition of a computer program therefore 
requires	of	the	first	integer,	the	set	of	instruc-
tions, that it must have a dynamic functional-
ity. Stated simply, the set of instructions must 
have a work that it should be capable of 
performing. 

Therefore, whereas before the Copyright 
Amendment Act, a set of instructions simplic-
iter (or then, a mere ‘listing’ of code, whether 
in human-readable format or not) would 
qualify	as	a	‘compilation’	and	therefore	as	a	
‘literary’ work, that same set of instructions, 
in	order	after	1992	to	qualify	as	a	‘computer	
program’, would have to be dynamically 
functional in the above sense. Conversely, 
therefore, if a ‘set of instructions’ is shown 
to be non-functional, i.e., incapable, when 
used directly or indirectly in a computer, to 
direct the operation of the computer to bring 
about a specific result, it is not a ‘computer 
program’. Whether by accident or by design, 
the statutory definition introduced by the 
1992 Amendment Act is, therefore, in com-

plete consonance with the understanding of 
a computer program and its workings in the 
art (ie, the computer sciences). 

When seen in this context, a ‘computer 
program’ as defined, essentially as a means 
plus	a	function,	does	not	quite	fit	comfort-
ably into the copyright mould; it is not simply 
an idea capable of complete reduction into 
a material form such as, for example, a 
storyline	reduced	into	a	novel;	a	sequence	of	
audible musical notes reduced into a musi-
cal score; a true, two-dimensional depic-
tion of a three-dimensional landscape; or 
even a peculiarly Picassian two-dimensional 
perspective of that same landscape. And 
once reduced into that material form, such 
a musical, literary and artistic work of course 
has no further function in the sense of 
having a work, in that manifestation, that 
it is to be capable of performing (of course, 
other than merely to provide some form or 
other of human gratification); that work 
so reduced, is functionally passive, static or 
inert. By contrast, whereas the code com-
ponent of a ‘computer program’ may itself 
be capable of a reduction into a functionally 
passive material form, that program must by 
definition also have a dynamic functionality. 
A ‘computer program’ is therefore not simply 
a ‘thing’ reduced into a material form; it is 
more accurately a methodical process that 
performs an operation by rule in order to 
produce a desired result, and it exists only to 
produce that result.6 These peculiarities of a 
‘computer program’ therefore demonstrate 
that even a comparison between a computer 
program and, for example, a literary, musical 
or artistic work would also just simply resolve 
into another exercise in contrasts.

When HJ Erasmus J in Haupt t/a Soft 
Copy v Brewers Marketing Intelligence (Pty) 
Ltd & Others 2005 (1) SA 398 (C) therefore 
defined a ‘computer program’ as essentially 
the ‘set of instructions’, ie, the source and/
or object code of a computer program, 
the learned judge cannot be correct. (And 
neither, for that matter, the learned authors, 
Dean Handbook of South African Copyright 
Law 1-14, para 2.12.2 and Van der Merwe 
Computers and the Law 2nd ed 86-7, whose 
views Erasmus J had apparently adopted 
without further ado.) The features of a com-
puter program, as defined, that distinguish it 
from a mere ‘compilation’, or then, the listing 
of the set of instructions of the pre-1992 cop-
yright era, are the above mentioned second 
and third integers of the definition. It is those 
integers that elevate the set of instructions of 
the first integer up to that specially created, 
sui generis work, the computer program; 
it is those integers that make a computer 
program, as defined, dynamically different 
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from a mere ‘compilation’. When the learned 

judge (and the authors) therefore deny those 

important second and third integers their 

rightful place and role, they not only deny a 

computer program its true identity, but uncer-

emoniously relegate that specially created, sui 

generis, copyrightable work right back into 

the ranks of a mundane literary work; thereby 

effectively rendering the 1992 amendment of 

the 1978 Copyright Act superfluous.

There is of course a potential danger for a 

prospective litigant and its lawyers that lurks 

in the above judicial and academic construct 

of a ‘computer program’. A warning that is 

often sounded in reported judgments is that 

‘[c]opyright is a technical subject’ and that ‘it 

is essential that a person … should offer evi-

dence … to cover the technical points neces-

sary to establish his claim’: see, eg, Vagar (t/a 

Rashree Release) v Chance Avalon (Pty) Ltd t/a 

Avalon Cinema1977 (3) SA 766 (W) at 775C; 

Video Rent (Pty) Ltd and Another v Flamingo 

Film Hire 1981 (3) SA 42 CPD 46G-H; Fichtel 

& Sacks Aktiengesellenschaft v Road Runner 

Services Ltd 174 JOC (W) at 180. 

Where the intention of a litigant is 

therefore to rely on a ‘computer program’ as 

opposed to a mere ‘compilation’, then it is 

necessary for it to adduce evidence to show 

that the code (ie, the set of instructions) is 

functional in the above sense. If the code is 

not so functional or if it cannot be shown 

that it is, then the code is, from a techni-

cal copyright perspective, not a ‘computer 

program’. Better then rather to plead and to 

prove that the code relied upon is a ‘com-

pilation’, lest the litigation summarily be 

stopped in its tracks by very technical and 

more often than not successful, but always 

unpleasant, objections: see, for example, Sure 

Travel Limited v Exel Travel (Pty) Ltd & Others 

2004 BIP 275 WLD; Clearight (Pty) Ltd v 

Easyclear (Pty) Ltd 2005 BIP 360 WLD; Jacana 

Education (Pty) Ltd v Frandsen Publishers (Pty) 

Ltd 624 JOC TPD, upheld on appeal in Jacana 

Education (Pty) Ltd v Frandsen Publishers (Pty) 

Ltd (1998) 1 All SA 123 SCA, 1998(2) SA 965 

SCA, 1997 BIP 301 (SCA); LACFIN (Pty) Ltd v 

Johannes Nicholaas Le Roux and Four Others 

2000 BIP 190 (OPD). 

Endnotes
1   ie, the class of property comprising lands, tene-

ments and hereditaments. 

2   ie, the class of property that deals with rights 
in chattels, the latter which in turn comprise 
tangible, movable things (chattel personal) and 
interests in land (chattel real).

3   As is always the case with all other capricious 
grants of monopoly and privileges such as, for 
example, silk at the Bar.

4   Despite criticism from learned sources that 
the soundness of that decision is open to seri-
ous	question,	see:	Dean	Handbook of South 
African Copyright Law at 1-2  para 1.3.

5   Burrell   3rd ed at 48 para 1.26.5 argues that 
a computer program was in fact patentable 
under the repealed Patents Act 37 of 1952, but 
that debate is now academic in view of s 25(2)
(f) of the current Patents Act 57 of 1978. And 
although it might have been a monumental 
blunder to exclude computer programs from 
under the protection of that statutory umbrella, 
who would in any event bother to patent a 
computer program when by the time it finally 
crawls to grant, the program would very much 
be yesterday’s news?

6   In this sense, a computer program is perhaps 
better suited for protection under patent  
law.


