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At the outset of my career, after a particularly 
frustrating day in court, I ran into Henry 

Miller, who has been trying cases in Westchester 
County for more than forty years and is perhaps 
the wisest of the old warriors of the local trial 
bar.	‘I	hate	direct	examination,’	I	lamented,	‘the	
witness is in control and all you can do is hope 
that they don’t make a mess of the case, which 
they	invariably	do.’	‘Son,	if	the	witness	is	in	
control	during	your	direct	examination,’	Henry	
replied,	‘you’re	doing	it	wrong.’

I have come to realise that Henry is absolutely correct. While 
American trial lawyers tend to associate the word ‘control’ with 
cross-examination, the exercise of control by the direct examiner 

is	equally	-	if	not	more	-	important.	Direct	and	cross-examination	
should ideally differ only in the way the trial lawyer exercises control, 
not in the degree of control. The direct examiner’s control of the 
witness presentation is more subtle than that of the cross-examiner, 
who	must	overtly	exert	control	through	strong	leading	questions	and	
a forceful demeanor to extract the desired answers from reticent 
witnesses.

A trial lawyer conducting an effective direct examination can 
be compared to a film director. Although limited by the script, the 
director can inject his or her own approach and perspective into the 
production. Similarly, the trial lawyer controls the presentation of 
facts as part of a comprehensible and persuasive whole. The wit-
nesses are the actors, but the trial lawyer controls the manner, order, 
and scope of their testimony and how they present themselves in 
Court. The trial lawyer determines the order, pace, and tone of the 
presentation, and bears the responsibility for the final product - the 
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image that unfolds in the factfinder’s mind as the trial progresses. 
This analogy also serves to remind trial lawyers that conceiving, plan-
ning, and executing a persuasive direct examination is by definition a 
creative process, one that allows them to tell a story to the factfinder 
in a way that is most advantageous to their client.  

At its essence, the task of the direct examiner is to control the 
flow of information from the witness to the factfinder in such a way 
that ensures the understanding of the factfinder and enhances the 
credibility of the witness. In this article and the next, we will explore 
the ways in which American trial lawyers exercise control over the 
witness presentation during direct examination.

‘Horse-shedding’ the witness
Effective control over the witness presentation starts long before 

the trial lawyer enters the courtroom. It starts with preparing the 
witness	to	testify,	a	process	American	trial	lawyers	colloquially	refer	
to as ‘horse-shedding’ the witness. The term originated in the late 
nineteenth century and referred to the carriage house at the back 
of	the	courthouse	in	White	Plains,	New	York,	where	the	lawyers	
lingered to prepare their witnesses to testify. 

There is among American trial lawyers an ongoing debate over 
the ethical parameters of witness preparation. Every trial lawyer in 
the throes of pre-trial preparation has to remain acutely aware of the 
often murky boundary between preparing the witness and coaching 
the witness. 

Generally speaking, the practice of witness preparation in modern 

American trial practice is so entrenched as to be unassailable. It is 
absolutely ethical - I would even say essential - for the trial lawyer 
to intensely prepare his or her witness to give truthful testimony in 
a persuasive manner. Indeed, amongst American practitioners it is 
generally considered gross incompetence to fail to meet with and 
prepare the witness in advance of offering testimony. 

It is justified on the theory that witnesses, especially clients, are 
entitled to the lawyer’s help in overcoming the intimidating and 
artificial environment of the courtroom and ensuring that their 
testimony is presented accurately an persuasively. A witness, left to 
his or her own devices, might be forgetful, inarticulate, or unaware 
of the significance of the facts that he or she relates or omits. People 
come to lawyers precisely because they want, and are entitled to, 
assistance in presenting their claims and defenses. In American trial 
practice, it smacks of abandonment to submit a client to examina-
tion without first reviewing the potential testimony. Proper witness 
preparation goes a long way in eliminating direct examinations such 
as these:

Q:   Do you know if your daughter has ever been involved in 
voodoo?

A: We both do.

Q: Voodoo?

A: We do.

Q: You do?

A: Yes, voodoo. 

Preparing the witness to testify involves at least three things: 
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the nonverbal communication, the actual testimony, and potential 
problems. Here, I cannot speak for all American trial lawyers, but this 
is how I generally go about preparing the witness to testify:

1  We review the facts that the witness can testify about.

2  The witness reviews all of his or her prior testimony and 
statements.

3  We review the organisation of the planned direct examination 
and why it is organised it in a particular way.

4  We practise the planned direct examination, simulating the 
courtroom environment (I usually have another attorney in the 
office sitting in and making objections.)

5  We review potential problems, such as refreshing recollection, 
the procedure for handling exhibits and their foundations, and 
impeachment with prior inconsistent statements.

6  We decide explicitly how the witness should dress for court.

7  We review the nonverbal communication that occurs when the 
witness enters the courtroom, takes the oath, and sits down in 
the witness seat.

8  I explain to the witness the importance of eye contact with the 
factfinder, and of maintaining a positive, friendly demeanor at 
all times.

9  We then practise the direct examination some more.

American trial lawyers usually give the witness standard advice 
on testifying, tailored, of course, to the characteristics and level of 
sophistication of each witness. Regardless of the individual witness, 
my advice always includes, at, a minimum:

•	Take	your	time	in	answering	the	question.

•		Make	sure	you	understand	the	question;	if	you	do	not,	say	so.

•	Use	plain	language.

•		Keep	your	answers	short	and	simple.	Do	not	volunteer	facts.

•		Do	not	guess.	If	you	do	not	remember,	say	so.	

•	Be	polite	and	patient	at	all	times.

•	Above	all,	always	tell	the	complete	truth.

Inexperienced trial lawyers usually encounter two recurring 
problems. First, they prepare the witness for testifying, yet are 
surprised and disappointed when the planned examination fails in 
the courtroom. This often happens because the lawyer did not suf-
ficiently practise the direct examination with the witness. The trial 
lawyer	needs	to	actually	ask	the	question	that	she	is	going	to	ask	
in the courtroom and evaluate how the witness answers them. This 
process must be repeated until the witness feels comfortable with 

the	lawyer’s	questions	and	the	lawyer	feels	comfortable	with	the	way	
in which the witness answers them. This will significantly reduce the 
stress that witnesses invariably feel when they testify. As Henry Miller 
puts it, ‘The secret ingredient of preparation is time, knowledge is 
the reward.’  

Secondly, the witness sometimes sounds flat and rehearsed on 
the stand. There are a few reasons for this undesirable result. Trial 
lawyers sometimes over-prepare their witnesses to such an extent 
that the witnesses no longer sound like themselves when they give 
testimony. The goal is to have the witness give specific testimony, 
but delivered by an authentic person, not a wind-up doll. Testimony 
that comes across as flat or rehearsed is also often caused by the 
fact	that	trial	lawyers	write	out	their	questions	and	the	witness’s	
expected answers, and the witness then attempts to memorise the 
‘script.’ Another reason may be that the direct examiner sounds flat, 
causing the witness to sound the same. Direct examination is, at its 
essence, a conversation between trial lawyer and witness in which 
the factfinder is a silent participant. A true conversation sounds fresh 
and has a certain level of energy. In addition, the witness looks for 
subtle signs of approval, some indication that the testimony is going 
well. The trial lawyer must give the witness nonverbal feedback, 
using facial gestures and nod of the head, to indicate that all is 
well.	Witnesses	tend	to	imitate	the	questioner.	If	the	direct	exam-
iner is forceful and confident and uses reinforcing movements and 
gestures, the witness will tend to do the same, making the witness 
appear more forceful and confident as well. 

Control through selection
Trial lawyers often make two interrelated mistakes. On the one 

hand, they elicit too many unimportant facts. On the other, they 
spend too little time on the critical part of what the witness has to 
offer. The former results in the factfinder being bored or inatten-
tive, or, even worse, becoming confused. The latter fails to develop 
the critical facts in such a way that the factfinder understands and 
appreciates them.

Trial lawyers often forget that the factfinder labours under two 
handicaps: the factfinder has never heard the testimony before, and 
is receiving the information aurally. It is a well-known fact that any 
person’s ability to absorb and retain aural information is limited, and 
that attention span drops significantly after 15 to 20 minutes. 

In direct examination, length is the trial lawyer’s enemy. A story 
with a bold and simple outline is usually more compelling and 
persuasive than one with many nuances and a host of tricky details. 
In direct examination, simplicity and brevity are the better part of 
wisdom. 

In pruning a witness’s potential narrative into an effective direct 
examination, the trial lawyer should scrutinise each fact to determine 
if it is clutter that should be eliminated. How does one go about 
deciding whether a particular fact constitutes clutter? By asking 
what it contributes to the persuasiveness of the client’s story. Does it 
supply a reason for the way someone acted? Does it make an impor-
tant fact more or less likely? Does it affect the credibility or authority 
of a witness? Does it enhance the moral value of the client’s story? 
If	the	answers	to	all	the	foregoing	questions	are	in	the	negative,	the	
particular fact is clutter that should be excluded from the witness 
presentation.

Control through organisation
Proof by a series of live witnesses is inherently disorganised. 

Unless the trial lawyer provides constant guidance, the testimony 
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and exhibits will seem disconnected from one another. It is up to 
the trial lawyer to structure the witnesses’ individual testimonies so 
that the cumulative presentation of everyone who testifies consti-
tutes a logical and compelling whole, giving due emphasis to the 
details that are important and not dwelling on the myriad of facts 
that are not. Organisation is the tool through which the trial lawyer 
translates the witness’s memory of the events into a coherent and 
persuasive story. A trial lawyer does not simply ask a witness to ‘tell 
everything	you	know,’	but	instead	uses	the	placement	and	sequence	
of information to heighten and clarify its value. 

There is, of course, no set pattern for the structure of a direct 
examination. The following guidelines, however, are useful:

Use primacy and recency 
This refers to the widely accepted phenomenon that people tend 

best to remember those things that they hear first and last. Every 
direct examination of every witness should strive to begin and end 
on strong points.  The definition of a strong point will differ from 
trial to trial. It may be the most gripping and dramatic aspect of the 
entire examination; it may be the single matter on which the wit-
ness expresses the greatest certainty; it may be the case’s most hotly 
disputed issue; or it may be a crucial predicate for other testimony.

As a practical matter, there is little worse than having an objec-
tion sustained right at the outset or end of a direct examination. 
The trial lawyer must therefore be absolutely certain of the admis-
sibility of the opening and closing points. Strong points should also, 
ideally, be facts that are undeniable. After all, trial lawyers choose 
strong points in the hope that they will be vividly remembered. It 

will	not	do	any	good	if	they	are	remembered	as	being	questionable	
or controverted. Lastly, the trial lawyer should choose strong points 
for their dramatic impact. Dramatic impact at the beginning of an 
examination will keep the factfinder listening. Dramatic impact at 
the end of the examination will fix the testimony on the factfinder’s 
memory.

Abandon chronology when necessary 
Chronology is almost always the easiest form of organisation. 

What could be more obvious than beginning at the beginning 
and ending at the end? In trial advocacy, however, easiest is not 
always best. In many cases it will be preferable to utilise a topical 
or thematic form of organisation. In this way, the trial lawyer can 
arrange various components of the witness’s testimony to reinforce 
each other, to isolate weak points, and to develop the theory of the 
case in the most persuasive manner. The order in which events occur 
is usually fortuitous. It is the task of the trial lawyer to arrange the 
telling so that the story has maximum logical force.

Take, for example, the prosecutor’s direct examination of the 
police officer in a burglary case. The police officer conducted a 
stakeout and arrested the defendant based on a description pro-
vided by a superior officer. A strict chronology in such a case could 
be confusing and counterproductive. The witness would have to 
begin with the morning of the arrest, explaining the time she came 
on duty, the other matters that she worked on that day, and her 
orders to conduct a stakeout. She probably received the descrip-
tion of the defendant somewhere in the middle of all this activity. 
The officer, plodding along in strict chronological order, would then 
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describe the people she saw at the stakeout location whom she did 
not arrest. Finally, the witness would come to the defendant’s arrival 
on the scene. She may not have immediately arrested him. She may 
have first observed him for some time.

In plain chronological order, all of these facts can add up to a 
rather diffuse story. The officer’s reasons for conducting the stakeout 
are separated from the activity itself; her receipt of the defendant’s 
description has no immediate relation to the apprehension of the 
suspect.	The	factfinder	is	required	to	reflect	both	forward	and	
backward on the significance of the facts. A topical organisation, 
however, could provide a framework that adds clarity and direction 
to the story. An organisational structure based upon the descrip-
tion of the defendant, rather than chronology, would begin with a 
description of the arrest itself, then:

Q: Officer, why did you arrest the defendant?

A:  Because he fit the description that I had been given earlier of a 
wanted burglar.

Q:  Did you arrest him as soon as you saw him?

A:   No. I wanted to make sure he fit the description completely, 
so I waited until he was standing directly below a street light.

Q:  Were there anyone else in the vicinity at the time?

A:  There had been a few people, but no-one who matched the 
description.

Q:  Officer, please go back and tell us how you received the 
description that led to the arrest of the defendant.

Another effective organisational tool is juxtaposition, or the 
placement of important facts in relation to one another to empha-
sise their relationship. For example, assume that the fact that a 

witness was driving a convertible car with the top down enhanced 

the witness’s ability to overhear an important remark. To illustrate 

the connection between the ‘top down’ evidence and the witness’s 

credibility, the trial lawyer can juxtapose the ‘top down’ evidence 

with testimony about the important remark:

Q: What did you hear?

A:  I heard Jones say that he was going to kill the owner of the 

shop.

Q: How were you able to hear what Jones said?

A:  Jones stood right next to my car, talking on his cell phone. I 

drive a convertible and the top was down.

Had the prosecutor elicited the testimony chronologically, he 

or she probably would have elicited the ‘top down’ testimony well 

before the testimony as to what Jones said. That would have made it 

more difficult for the factfinder to see the connection between these 

important facts.

Do not interrupt the action 
Every direct examination is likely to involve one or more key 

events or occurrences. The witness may describe physical activity, 

such as an automobile accident, an arrest, the failure of a piece of 

equipment,	or	a	surgical	procedure.	Alternatively,	the	witness	may	

testify about something less tangible, such as the formation of a 

contract, the effect of an insult, the breach of a promise, or the exis-

tence of pain following an injury. Whatever the subject, it will always 

be possible to divide the testimony into ‘action,’ on the one hand, 

and supporting details or descriptions on the other. 

A cardinal rule for the organisation of direct examination is never 
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to interrupt the action. The trial lawyer should not disrupt the flow 
of the story, the description of the crucial events, in order to fill 
in minor details. There can be no more jarring or dissatisfying an 
experience during trial than when the witness, who has just testified 
to the sound of a gunshot or the screech of automobile tires, is then 
calmly asked the location of the nearest street light.

Many American trial lawyers subscribe to the theory that the 

direct examiner should first ‘set the scene’ before proceeding to 

the ‘action.’ Following this approach in an automobile case, for 

example, the examiner should first have the witness describe the 

intersection, the surrounding traffic, the condition of the streets, 

and the location of her car, all before proceeding to the events of 

the collision. This effective approach is based on the concept that 

the factfinder can then place the activities within the framework 

that has been created.

In the next article we will address two additional principles of 

control on direct examination in American trial practice: keeping the 

focus on the witness and maximising the impact of the testimony. 

Endnotes 
1  Unlike the film director, however, the trial lawyer does not get multiple 

‘takes.’ We have only one chance to get it right.
2  G. Fowler The Great Mouthpiece: A Life Story of William J. Fallon (1931) 93.

3  This example is apparently from a book called, Disorder in the American 
Courts,	which	supposedly	contains	actual	questions	and	answers,	word	for	
word, taken down and now published by court reporters. This and other 
examples of inept witness examinations have been making the rounds by 
e-mail between trial lawyers for years. For the sake of my profession I can 
only pray that they are not real. 

4  HG Miller On Trial: Lessons from a Lifetime in the Courtroom (ALM, 2001) 
38-39.

5  In most cases, of course, it will be necessary to use the opening part of 
the direct examination to introduce the witness and establish some of her 
background. Thus, the actual ‘beginning’ of the examination should be 
understood as the beginning of the substantive testimony. 
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