
JUDICIARY 


Falling on 

Andrew Brown, Cape Bar 

lAnd in the latest 
news, OJ Simpson 

has presented himself at 
the doors of the county jail 
and offered to commence a 
20-yeartermofimprisonment, 

citing public pressure as his reason for agreeing 
to serve a prison term, despite his recent acquittal 

on all charges.' 

As morally satisfying as such an unlikely outcome may seem, the 

problem with this fictitious news item is twofold : firstly, it offends 

against the inherent self-preserving nature of humankind and sec

ondly, and perhaps more importantly for present purposes, it reports 

of a world in which the definitiveness of judicial process has been 

eroded and where power has been handed back to the mob. 

It would be incautious to equate the members of the legal profes

sion with the mob. The criticism and analysis of the situation that 

have been proffered by members of the Bar, the attorneys' profession 

and even former members of the Bench, have been both incisive and 

courageous. However, there has for some considerable time now been 

a disconcerting hum in the otherwise quietly-moving lifts delivering 

members of the Cape Bar to their prestigiously carpeted chambers . 

Unfortunately it is not a technical problem that may be rectified with 

a deft blow from a spanner, but is rather the ill-concealed mutter of 

those who would see our Judge President fall graciously (or grace

lessly) on his sword. 

As dramatically satisfying as this scenario may seem to some, there 

are two problems with this emotive desire: firstly, it anticipates con

duct quite contrary to human nature and its proponents are destined 

to remain unsatisfied in their bloodlust - fortunately though, their 

frustrations need not concern us. Secondly, and perhaps more impor

tantly for present purposes however, it suggests that members of the 

legal profession have discarded their acceptance of the finality of sup

posedly authoritative process and have seen fit (albeit only in the pres

ence of the seemingly like-minded) to take it upon themselves to press 

a personally-ascribed sanction . 

The Judicial Services Commission has been established (along sem i

representative lines) in order to represent and protect the interests of 

all players within the broader legal profession, as well as to ensure 

continued public confidence in the judicial process. The importance of 

its function cannot be understated. If a judge hands down a patently 

incorrect judgment, if a judge commits an indiscretion in his personal 

life, if a judge oversteps the bounds of decorum and professional 

conduct, it cannot be argued (except by the most paranoid) that the 

solidity of the judicial structure has been shaken - we must accept 

(or hope) that it remains better engineered than that. However, if the 

body that is responsible for the maintenance of the edifice conducts 

itself poorly or causes confidence in its own abilities to falter, then a 

more serious situation may have arisen . 

Our Judge President has been accused - formally and in off-stage 
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the sword 

whispers - of a variety of misdemeanours. He can only be 

expected to deal with those that are formulated as 

proper and formal complaints to the des

ignated body, namely 

the JSC. Those who 

would subject 

his office 

to off-the

b a II commentary 

cannot expect their 

whining to be taken seri

ously if they are not 

prepared to pursue their 

complaints in the open . The JSC 

has now deliberated on certain of these 

formal complaints - they have made a 

finding and recommended a sanction. Unless their recom

mended sanction requires further action (which in this case it does not) 

the matter is effectively closed. If members of the profession or the 

public are dissatisfied with this outcome, as some appear to be, then 

their complaint lies not with the judge who has endured the process 

(whatever the resolution), but rather with the authority vested with the 

responsibility of implementing the enquiry. 

The JSC investigated the complaints, made certain adverse com

ments on our Judge President's conduct (referring to it as ' inappropri

ate' ) and reached a conclusion, based it appears on the will of the 

majority of the committee. The conclusion did not require anything 

further from Judge Hlophe - there was no suggestion that he should 

resign, that he was unfit to continue as a judge or Judge President of 

our division. In some circles, it may have been an unpopular decision 

- happily we are not ultimately beholden to popularity but rather to 

legal principles that underpin the rule of law (though the academic 

phrase may need some dusting off). 

If, as has been suggested, the decision of the JSC has resulted in 

the undermining of public and professional confidence in the judicial 

system, then the fault must surely lie squarely at the feet of the mem

bers of the JSC, not with anyone judge and his alleged indiscretions. 

That being so, the attentions of the disenchanted should be focused 

squarely (and I would suggest exclusively) on the weaknesses that are 

to be found in the JSC's make-up (its constitution, not its cosmetic 

fac;ade) and its processes. If, as has also been suggested sotto voce, 

the voting on the JSC on this issue was split along racial lines, then 

we need to establish alternative procedures that could cure the JSC 

of an apparent racial malady. Is the procedure for the nomination of 

persons to serve on the JSC adequate? Should the proceedings of the 

JSC be open to public scrutiny? If voting were open and public, would 

members of the JSC be more accountable? 

It seems to me that these are debates worth having, as they contain 

an opportunity to improve the legal system as it exists at present. This 

can only further the cause of a better-engineered judicial structure. 

Should the Cape's Judge President fall - begowned and repentant 

upon his glinting sword? I would prefer not to engage in or be witness 

to such a conflicting spectacle. Once the jury has pronounced, those 

who have stood in the dock are absolved in law - moral derision is 

best left to the newspapers and placard-holders. r:;'I 


