
Thank you for honouring me 
with the opportunity to say 

a few words in opening this 
workshop . They will be a very 
few words, and they will I hope 
embody mostly common ground . 

I want to say two things. They are 

related . The first is to underscore the role of 

our profession in securing social justice in 

our country. And the second is to say that 

without agreement on right and wrong we 

cannot hope to play the role our Constitution 

assigns us. 

I start with three elementary propositions. 

First, we have a crisis of social justice 

in this country - despite the transition to 

democracy, ours remains a very unjust society. 

We live amidst some of the most extreme 

disparities in the world. The R50 billion the 

government commits to social, disability, 

old-age, child-support and other grants is an 

important palliative. But it is not a corrective. 

Grants do not remedy the underlying evil 

which is debilitating inequality and continuing 

poverty of many amidst the luxury of some. 

To be more specific, for a gross social 

injustice that should press upon the con

science of every lawyer in this country, and 

especially on the conscience of judges, we 

need merely look to our prisons. They are 

desperately over-crowded . And malpractice 
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and corruption in them are rife. No lawyer 

can sleep complacent practising law in a legal 

system with prisons such as ours. 

The second elementary observation is 

that the social contract on which we entered 

in creating on our new democracy gave a 

central and pivotal role to the Constitution 

and to the role of lawyers. The transitional 

compact made a const itution of lawyers' 

provisions and of lawyers' principles - as 

opposed to centrally-directed radical interven

tions of social policy, such as economic or 

land redistribution - the main vehicle for 

remedying social inequality and injustice. 

That puts law and legal services at the very 

centre of the struggle for social justice - and 

it represents an experiment whose outcome 

is still uncertain, and whose success is by no 

means clear. That makes us as lawyers espe

cially responsible for what might happen over 

the next few years. 

The third point is that, despite the central

ity of law and legal values, we have a crisis 

of legal resources in th is country: even basic 

legal services are out of reach of ordinary 

people. Most courts are groaning under 

severe backlogs. 

The Constitution and the legal system are, 

in short, not playing the role they could and 

should be in creating greater social justice. 

Justice is not being served . 

These facts put each of us all under severe 

obligation . They invite us as a profession to 

be more active, more accessible, more effec

tive and more committed . 

And that is why today's workshop is of 

great importance. You have the opportun ity 

in your deliberations to make a significant 

contribution to bringing the legal profession 

closer to what it should be. That is the first 

point I want to make. 

My second point is a parable about right 

and wrong. 

And to make it I take you to 

September last year, when I attended the 

Commonwealth law conference in Nairobi, 

Kenya . There I was told of a Kenyan judge 

who was accused of malpractice, inappropri

ate behaviour and sleazy dealings. His ethnic 

background was Kikuyu . And his principal 

detractor was of Luo ethnicity. 

The judge's defenders charged his Luo 

detractor with bringing the complaints for 

ethnic reasons. They said he was targeting 

the judge because he was Kikuyu. And the 

judge's crit ics accused his defenders of pro

tecting him because they were Kikuyu. 

The dispute deeply divided Kenyan law

yers. I was dismayed to hear of it - and so I 

inquired, is there not a way out of this Luo/ 

Kikuyu issue? Is it not possible for you as a 

profession to agree on norms, standards and 

procedures that will enable you to determine 

when a judge can legitimately be criticised for 



misconduct, without the debate descending into charges of ethnicity w ithout substance: and it will disable itself f rom playing the central 

and counter-ethnicity? role in securing justice that our constitutional dispensation assigned 

And, even more troubled, I asked whether Kenya 's democracy to it. 

could survive unless there could be agreement, not just about basic Lawyers cannot get away from right and wrong. They operate 
standards, but about when it was justified to call a judicia l office amidst values - values that guide us in our every argument, in our 

can possibly play in establishing sound norms, norms that transcend 

bearer to account for transgressing them . every opinion, memorandum, pleading and argu-

Of course the import of my parable The question for us is this: ment. The law would not exist without norms. 
relates not to Kenya but to South Africa, and What future is there for our Without values and principles our profession 
it relates not to a Kenyan judge, but to the 

controversy surrounding the Judge-President non-racial constitutional 
would not exist. And norms presuppose values, 

and values rest upon fundamental premises of 
of the Cape, Judge Hlophe. And my purpose democracy if lawyers cannot right and wrong . If we cannot agree on right 
in referring to Kenya is not to be oblique, 

but to be more direct. For the example of 

Kenya humbles us all. 

create consensus about 

fundamental issues of right 

and wrong in our profession, if we cannot agree 

on when it is legitimate for office-bearers in our 

profession to be called to account for transgres
And in raising it, my objective is not to 

look backward, to the rights or wrongs of 

the opposing part icipants in the Hlophe 

and wrong, if the debates 

about ethical and non-ethical 

sions, if the racial fractions of the past are to 

disable criticism and debate, then we as lawyers 

and judges cannot perform our transformative 
controversy - my objective to look forward : 

for that is the only road we can construc

t ively travel. 

And my parable raises urgent questions 

for AFT. AFT should ask itself what role it 

conduct are to be racially 

riven each time? 
function in a society which has entrusted that 

special role to us. 

The question for us is this : What future is there 

for our non-racia l constitutional democracy if law

yers cannot create consensus about fundamental 

issues of right and wrong, if the debates about ethical and non-ethical
the rifts of our racial past, and in setting unassailable standards, 

conduct are to be racially riven each time? not just for the conduct of legal office-bearers, but for determining 

when public and open debate about their conduct is legitimate and We look to AFT for guidance, for principled leadership, and for 

necessary. moral clarity and stature . That is a challenge, but it is an exciting 

one. It is one that may prove pivotal to whether our tender Southern For, without shared norms of conduct and shared norms of criti
African engagement with constitutional aspiration succeeds. cism and debate, our profession is nothing - and its aspirations are 
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