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* Extract from a public seminar at the University of Cape Town in December 2007 (when an honorary doctorate was conferred upon 

Lord Steyn). The address is substantially based on Lord Steyn's 2005 FA Mann Lecture 'Guantanamo Bay: a legal black hole.' 

Before the Second 

World War there was a 

widespread view that however 

brutally governments treated 

individuals, such matters were 

not properly the concern 

of other governments or 

international institutions. The 

Third Reich and the Holocaust, 

followed by the Nuremberg 

trials in 1945, the atrocities 

committed in the East by Japan, 

and the Tokyo trials in 1945, 

provided a springboard for 

a new world order based on 

the rule of law. The Atlantic 

Charter, proclaimed in 1941 

from a battleship off the coast 

of Newfoundland by President 

Roosevelt and Prime Minister 
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Churchill, was the start of 

a process which led to the 

establishment of the United 

Nations. Its first article stated 

'All human beings are born 

free and equal in dignity and 

rights'. What was missing was 

the promulgation of a set of 

universal minimum standards of 

political morality. A great push 

was needed. In the years 1946 

to 1948, before the onset of the 

Cold War, there was a window 

of opportunity. 

In 1946 the UN Commission of Human 

Rights had been created. Eleanor Roosevelt 

chaired the Commission from April 1946 

to December 1948. During this period the 

Universal Declaration of Human Rights was 

drafted. Eleanor Roosevelt was not a philoso

pher, lawyer or intellectual. 

But with grandmotherly tact and indomi

table courage she bought the great enter

prise to an eventual successful conclusion . 

The vice-chair of the Commission was Dr PC 

Chang, a distinguished Chinese lawyer. His 

mastery of Confucian philosophy enabled him 

to overcome drafting difficulties with subtle 

compromises. Rene Cassan was a distin

guished French lawyer and philosopher versed 

in European ideals of political democracy. He 

produced an early draft. Another member 

was Charles A Malik, who was a philosopher 

trained at the American University of Beirut. 

He taught at that university for many years. 

The secretary was John Humphrey a Canadian 

international lawyer who produced a principal 

working document. After many meetings this 

distinguished cast of individua ls bought the 

project to a successful conclusion. 

On 10 December 1948 in Paris the 

General Assembly by unanimous vote of 48 

with eight abstentions adopted the text. The 

abstentions came from Russia and its satellite 

nations, Saudi Arabia and South Africa. The 

South African representative warned: 



'[the Declaration] will undoubtedly be 

invoked as a source of moral rights and obli

gations, and may therefore lead to intensified 

internal unrest and agitation .. .' 

The passing of the Universal Declaration, 

albeit drafted as an aspirational text, was a 

momentous achievement. Its first Article pro

claimed that 'All human beings are born free 

and equal in dignity and rights.' The Universal 

Declaration has been the inspiration and point 

of departure for all subsequent human rights 

texts intended to secure fundamental rights 

which were adopted in the next half century. 

That the South African Constitution is possibly 

the most advanced of all those texts is justifi

ably a source of pride for a new generation of 

South African lawyers. 

Under leaders of stature the United States 

of America and Britain played an honour

able and constructive role in the creation of a 

network of international treaties and interna

tional institutions. These two nations played 

their part in developing the international rule 

of law. They helped to create the rule-based 

framework in which organized life among the 

community of nations can survive in tolerantly 

decent form . 

Now I turn to the lawlessness of the 

so-called war on terrorism waged by the 

United States of America since 9/11 with the 

energetic support of the United Kingdom 

government. It is a story which has been told 

in meticulous detail by Phillipe Sands in his 

book Lawless World: America and Making 

and Breaking of Global Rules. A bird's eye 

view is as follows. 

President Bush was a supporter of the 

neoconservative Project for the New American 

Century. Leading figures in this movement 

were Dick Cheney, Donald Rumsfeld, Paul 

Wolfowitz, Richard Perle, Scooter Libby and 

John Bolton. For neoconservatives the target 

of Iraq, strategically pivotal and rich in oil 

reserves, was irresistible. With this target as 

the principal aim the Bush Administration 

set out to undermine international institu

tions and refashion international law. In this 

endeavour, President Bush found in Prime 

Minister Blair an ever-compliant ally. Prime 

Minister Blair backed the Bush Administration 

in regard to its so called war on terrorism 

however outrageous and law less under settled 

principles of international law the means 

adopted. Encouraged by the excesses of the 

war against terrorism many countries have 

in consequence adopted repressive policies, 

believing them to be justified by the means 
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advocated by Mr Bush and Mr Blair. Not sur

prisingly, millions of moderate Muslims now 

regard protestations about the rule of law 

as self-serving hypocrisy. The outrage in the 

world of Islam is enormous. The outcome for 

world peace and stability is the great question 

of our time. 

In examining how the internationa l 

rule of law has been damaged since 9/11 

let me start with Guantanamo Bay. The 

Bush Administration detained hundreds 

of suspected foot soldiers of the Taliban 

at Guantanamo Bay from January 2002. It 

is, and was always intended, by the Bush 

Administration to be a lawless place beyond 

the reach of courts of law. The television 

images of prisoners in orange suits being 

taken to places of interrogation on trolleys is 

etched in the memories of people worldwide. 

They tell their own story. 

Dick Cheney stated that the Guantanamo 

detainees: ' .. . are living in the tropics. They 

are well fed . They have got everything they 

could possibly want'. But you may also 

have heard a radio broadcast in which the 

Vice-President approved the technique of 

water boarding, which is a form of torture 

by feigned drowning. The circumstantial 

case that torture was and is practised on 

Guantanamo Bay is cogent. In any event, 

under the Geneva Conventions the detention 

of the prisoners in that black hole is unlawful. 

The approach of the Bla ir government to the 

lawlessness at Guantanamo Bay is not secret. 

The British Defence Secretary said posi

tively on 15 January 2002 (Financial Times, 

London edition) that 'There is no doubting 

the legality in the way these combatants [at 

Guantanamo Bay] have been imprisoned. 

There is no doubting the legality of the right 

of the US .... to remove them for trial [to 

Guantanamo Bay]'. The British government 

endorsed the lawlessness of Guantanamo 

Bay. Subsequently members of the govern

ment resorted to some obfuscation. But 

Prime Minister Blair was never been prepared 

to go further than to say that Guantanamo 

Bay is an understandable anomaly. As a 

lawyer who admires American democratic 

and constitutional values of the pre-Bush era, 

I feel compelled to describe Guantanamo Bay 

as a stain on American justice. But due to the 

conduct of the government of Mr Blair the 

British nation shares in that shame. And let it 

not be forgotten that, despite more than one 

foray to the United States Supreme Court, 

the disgrace of Guantanamo Bay continues 
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to this day. 

Logically there is a connection between 

the ongoing Guantanamo Bay saga and the 

system of extraordinary rendition practiced 

by the USA. It has involved sending suspects 

by flights of the Central Intelligence Agency 

to certain foreign countries. The system oper

ated in secret. It is not in doubt now that this 

happened on a large scale. The President and 

his former Attorney-General Gonzales have 

defended the right of the USA to practise 

extraordinary rendition. The purpose of such 

rendition is coercive questioning of suspects. 

In operating the system of secret rend ition 

the Bush Administration placed itself above 

the law and placed the individuals concerned 

beyond the protection of the law. Since 

Nuremberg such kidnapping has constituted 

a war-crime under international law. Those 

consciously involved are subject to the univer

sa l criminal jurisdiction of international law. 

The precedent of General Augusto Pinochet 

suggests that those who were involved in 

such conduct need to ponder, when they 

cease to be heads of state, what holiday 

plans would be safe to undertake. 

The question may be posed whether the 

Bush Administration kept this aspect of the 

war on terror secret from the British govern

ment. It was stated that no evidence has 

been found of detainees being rendered 

through UK airports. In a Press Conference 

held on 21 December 2005 Prime Minister 

Blair refused an official enquiry into alleged 

foreign destinations by saying 'I have abso

lutely no evidence to suggest that anything 

illegal has been happening here at all.' As 

against this The Scotsman reported that the 

National Air Traffic Service said that there 

were 200 flights through British airspace 

by CIA aircraft associated with rendition 

in the previous five years. The government 

has not allayed the suspicion that the Bush 

Administration systematically practised 

extraordinary rendition of detainees through 

British airports. The very fact of the flights 

suggest the transfer of detainees. Why else 

use CIA flights? The case for a proper enquiry 

into these fli ghts is clear. 

Another piece in this jigsaw has emerged. 

It has long been suspected that the Bush 

Administ rat ion had secret CIA prisons abroad 

in countries where detainees could be 

subjected to 'coercive questioning'. Recently, 

President Bush has confirmed and defended 

the fact that the USA has secret CIA prisons 

where suspects are detained in certain coun

tries. One asks: Why? The purpose must be 

detention for questioning beyond the reach 

of the law. Then one may permissibly ask: 

What sort of countries would allow that to 

happen on their soi l? Common sense sug

gests that it would be countries which are not 

too scrupulous about the use of torture. The 

Bush Administration has shown contempt 

for the rule of law. By his own admission 

President Bush of the USA and his officials 

may be guilty of high crimes under interna

tional law. Under the Bush Administration 

the USA has behaved like a totalitarian police 

state. Our allegiance as lawyers is to the truth 

and democracy through law. A legal system 

which accepts torture is contaminated . The 

allegiance to the rule of law can tolerate no 

compromises . 

Are we to believe that the existence of the 

secret CIA prisons abroad, which President 

Bush has now so openly acknowledged, was 

previously unknown to the British govern

ment? Such an assertion might merit a 

response in American idiom: 'Tell that to the 

marines. ' If that is a fair inference, this is yet 

another conscious involvement of the British 

government in the lawlessness of the Bush 

Administration . Surely, the public is entitled to 

have explicit answers about the government's 

knowledge about the secret CIA prisons. On 

this point the British government has not 

properly been held to account in the British 

Parliament. Surely, it would be utterly absurd 

to suggest of Britain, the country which I am 

proud to call my own, that it would be unpa

triotic to ask the questions I have raised. 

Let me now turn to the pretext for the Iraq 

invasion of 2003. George Bush, Dick Cheney 

and Rumsfeld always insisted that Saddam 

Hussein had WMD or Weapons of Mass 

Destruction. A journalist asked Rumsfeld 

'How can you be so sure'? Rumsfeld 

answered 'We have the receipts .' 

How Britain joined forces with the USA is 

instructive. In 2003 the Chief of the Defence 

Staff demanded a clear and unequivocal legal 

opinion that the Iraq war would be legal 

before committing troops. It was impossible 

to obtain a new Security Council resolution 

for the invasion planned by President Bush 

and Prime Minister Blair. At first the Attorney

General was only prepared to say about the 

legality of military action on the basis of 

the Security Council Resolution of 12 years 

earlier that it was 'on ly reasonably arguable' 

and 'would probably fail in a court of law.' 

A few days later he changed his advice and 



provided a clear and positive opinion that the 

invasion would be legal. That paved the way 

for a disastrous war. It was a black day for the 

rule of law. 

About the conduct of the Iraq war some 

hard realities have to be faced. In reality it 

was a war conducted by the USA and Britain . 

The addition of a number of other countries 

impressed nobody. At the bar of world opin

ion it clearly was an invasion by the USA and 

Britain, without Security Council approval, 

of a sovereign country (admittedly under 

the rule of a ruthless dictator) in a region of 

high social, religious and political tensions. 

It always was a reckless adventure against 

which the Foreign Office (and the Foreign 

Secretary at the time) warned . 

Since you have seen on your television 

screens the way in which this war has often 

been conducted I can be concise. There has 

been large scale bombing of civilian areas. 

There was carnage in Fallujah, Hadith, and 

many other places in Iraq. You will recall the 

mounting evidence of crimes committed by 

US soldiers against civilians. Unfortunately, 

the record of British troops is far from 

unblemished . We know that more than 

150,000 civilians have been killed . The towns 

and cities of Iraq, including the museums of 

an ancient civilization, have been laid waste. 

The oil ministry and oil pipelines were given 

special protection by the US forces. Politically 

the entire region has been destabilized. 

There was, however, one event in the 

war which marks out the moment when any 

plausible morality in the conduct of the war 

was lost. It was the publication of many hor

rendous photographs, and detailed evidence, 

of beatings, sexual humiliations, and other 

tortures committed by American personnel in 

Abu Graib prison outside Baghdad. This is the 

same prison where Saddam Hussain's men 

killed political prisoners. Seymour Hersh, who 

revealed the My Lai massacre in Vietnam, 

exposed in his book Chain of Command 

the extreme methods of torture adopted by 

U.S. forces in Iraq. Humanitarian rules were 

jettisoned . There was a culture of brutality 

in the prisons in Iraq. Yet in measured tones 

Seymour Hersh showed that the abuses were 

systemic and that responsibility extended to 

Rumsfeld and his aides. Rumsfeld's response 

was that 'stuff happens'. In assessing the 

impact on the moderate Muslim world one 

must bear in mind that the pictures were 

shown repeatedly on television screens 

throughout the world. Did the British govern

ment criticise the regime of torture at Abu 

Graib? Contrary to the evidence, the standard 

excuse, lame in the context, of a few rotten 

apples was made. 

Let me turn to another aspect of our 

government acting as the poodle of the Bush 

Administration. During the hostilities in 2006 

between Hezbollah and Israel there was 

constant shelling of civilians in both Lebanon 

and Israel. Hundreds of civilians were killed. 

The United Nations repeatedly called for a 

cease fire. The USA and Britain were virtually 

isolated in opposing a ceasefire for weeks. 

Again Britain showed itself unable to stand 

up to the Bush Administration. This conduct 

fell foul of international law. Louise Arbour, 

the United Nations High Commissioner for 

Human Rights, said that the killing of civilians 

in the Lebanese conflict may constitute war 

crimes. She said: 'Indiscriminate shelling of 

cities constitute a foreseeable and unac

ceptable targeting of civilians. Similarly, the 

bombardment of sites with alleged military 

significance, but resulting invariably in the 

killing of innocent civilians, is unjustifiable.' 

In frustrating, in concert with the USA, for 

a considerable time a ceasefire, the British 

government again acted contrary to the rule 

of law. Yet again the strategy of President 

Bush and Prime Minister Blair ended up in 

a debacle, which further destabilised the 

region . History was not their strongest suit. 

The role of our government in the 

Lebanese conflict can be examined from 

a different perspective. I would commend 

a passage in the 1988 lecture Pursuit of 

the Ideal in Turin of Isaiah Berlin . Earlier in 

his career Berlin adopted a rather relativist 

view: often he was skeptical of the value of 

fundamental universal values. But in 1988 he 

described what he called the requirements of 

a decent society. He explained : 

'Priorities, never final and absolute, must 

be established. The first public obligation is 

to avoid extremes of suffering. Revolutions, 

wars, assassinations, extreme measure may 

in desperate situations be required . But 

history teaches us that their consequences 

are seldom what is anticipated; there is 

no guarantee, not even, at times, a high 

enough probability, that such acts will lead to 

improvement. We may take the risk of drastic 

action ... but we must always be aware, 

never forget, that we may be mistaken, that 

certainty about the effects of such measures 

invariably leads to avoidable suffering of the 

innocent. So we must engage in what are 

called trade-offs; values, principles must yield 

to each other in varying degrees in specific 

situations. Utili tarian solutions are sometimes 

wrong, but, I suspect, more often beneficent. 

The best that can be done, as a general rule, 

is to maintain a precarious equilibrium that 

will prevent the occurrence of desperate situ

ations, of intolerable choices - that is the first 

requirement for a decent society; one that we 

can always strive for, in light of the limited 

range of our knowledge . .. A certain humil

ity in these matters is very necessary.' 

Many of the U.S. and British political lead

ers from the time of World War II, on both 

sides of the Atlantic - Roosevelt, Truman, 

Churchill and Atlee - had the qualities of 

great courage but also humility in the face of 

grave decisions. 

Drawing my remarks to a close I return 

directly to Iraq. In the cabinet of Prime 

Minister Blair two things were forbidden . The 

first was to say that the Iraq war was a disas

ter. The second was to say that the world 

has been made a more dangerous place as a 

result of the foreign policy of President Bush 

and Prime Minister Blair. The pretences had 

to be kept up. But the public does not believe 

these fairy tales . Of course we now have a 

new Prime Minister. He and most of his pres

ent cabinet were loyal members of Mr Blair 's 

cabinet. What, if anything has changed? 

Where does Britain now stand on Iraq? The 

presence of brave British soldiers in Iraq, does 

not help the Iraqi people. Of course, we will 

have to help to repair what was destroyed in 

part by our governments' reckless adven

ture. But how do we get out of Iraq? When 

the USA was mired in Vietnam that ques

tion was posed . The American people gave 

the answer. They said at that time 'we can 

get out with ships and planes'. That is how 

Britain can and should get out of Iraq thereby 

at last doing something for the Iraqi people. 

But Britain will pay for a long time a price for 

an abdication by our government of indepen

dent responsibility in foreign affairs and for 

playing a part with the Bush Administration 

in undermining the international rule of law. 

Nevertheless, we must move on from the 

tragedy of 9/11, we must move on from the 

total obsession with the war on terror, and 

we must try to restore the foundations of 

an international rule of law worthy of the 

name. At the same time we must remember 

that if democracy could be destroyed in the 

Germany of Kant, Beethoven and Goethe, 

it can happen elsewhere. As Isaiah Berlin 

observed, a certain humility is necessary. ~ 
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