
There is a tendency to look at the development of human rights by reference to how the courts 
and the government perform. While seminal decisions directly impact on t he lives of all, as does 

remedial leg islation, the state of a country's human rights evolution is ultimately judged by t he extent 
to w hich its people exercise and enjoy the basic freedoms. In turn these are reflected in the qual ity of 

life and the abil ity to attain one's potential through security of person, respect of dignity and of life, 
freedom of expression, accountability, integrity, and political and social vision . I w ill focus only on the 

courts and some aspects of state act ion and our social morality. 

The court's contribution 
Almost immediately, court decisions post 1994 replaced the will of 

parliament as the supreme law with that of a people and its institu

tions under the rule of law. In the years immediately after the Interim 

Constitution was adopted, judicial independence and acceptance that 

no person was above the law did not create tensions between the 

courts, parliament or the executive. This was illustrated by President 

Mandela tak ing the witness stand and being subject to cross-exami

nation . See President of the Republic of South Africa & Others v South 

African Rugby Football Union & Others 2000 (1) SA 1 (CC) at para 22 . 

Post-1994 decisions not only restored and protected the rights of 

the ind ividual against improper state action but also asserted those 

rights in cases of state inaction . 

Th is impacted on the state's liabil ity in delict. An illustration is 

Carmichael v Minister of Safety & Security & Another (Centre for 

Applied Legal Studies intervening) 2001 (4) SA 939 (CC) where the 

constitut iona l value of accountability was applied in order to attach 

legal responsibility to the state. Th is was followed by a number of SCA 

cases which also had regard to the state's constitutional obligations 

in respect of rights to dignity, to life, to freedom, and to security of 

person . See Minister of Safety & Security v Van Duivenboden 2002 (6) 

SA 431 (SCA) and the cases cited in Rail Commuters Action Group & 

Others v Transnet Ltd tla Metro Rail & Others 2005 (2) SA 359 (CC ) at 

para 73. 

The Constitutional Court has also addressed the vexed question 

whether a court directive requiring the government to take measures 

to meet its constitutional obligations would not infringe the separa

tion of powers doctrine. The court did so by adopting the standard of 

reasonableness. Th is test was appl ied in cases ranging from an obliga

t ion to provide housing (Government of the Republic of South Africa 

& Others v Grootboom & Others 2001 (1) SA 46 (CC) to the roll-out of 

anti-retroviral drugs (Minister of Health & Others v Treatment Action 

Campaign & Others (No. 2) 2002 (5) SA 721 (CC)) and to the protec

t ion of ra il commuters (Metro Rail above). 

Our common law is presently being enriched by testing reason

ableness and, w here it is a relevant factor, publ ic policy in the laws of 

del ict and contract by reference to constitutional values rather than 

other norms or the proverbial man on the clapham omnibus. 

December 2005 and the court's 
independence 
Until December 2005 there appeared to have been a satisfactory 

working relationship between the Justice ministry and t he courts. The 

Heads of Courts understood the need for change and themselves 

advocated it wh ilst the government respected the independence of 

the judiciary in its conduct. 

However, in December 2005, a series of Bills was gazetted during 

the December vacation, which impacted directly on judicial indepen
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dence. The Bills signalled a change in thinking by influential politi

cians. The judiciary was equated with state employees who ought, as 

w ith any other state institution, to be under centralised government 

control and it was assumed that the administration of the courts and 

the rule-making process were government terrain. 

The Bills were subsequently withdrawn for reconsideration . 

However, the fundamental failure to appreciate the need to respect 

the separation of powers and the independence of the judicia ry 

remains prevalent. The political infighting which has resulted in 

accusations that one government agency is using an investigative or 

prosecuting authority selectively to deal with political enemies or to 

shield political allies as the exigency dictates, has become an attack 

on the criminal justice system and is also used opportunistically to 

impugn the judiciary and its impartiality. 

At the same time, the politicising of issues concerning the judiciary 

led to the Deputy Chief Justice being condemned when he reaffirmed 

independence of the judiciary. Moreover, the novel idea that courts 

are there to represent the wi ll of the majority or even of a ruling party 

undermines the clear distinction drawn by democracies, whether 

under a written constitution or not, that the courts interpret and apply 

the law without fear or favou r and in accordance w ith the accepted 

values of a constitutional democracy. 

Germany under the Third Reich, where majority rule sanctioned 

the most repressive laws and the institutionalised persecution of Jew? 

and others, ought sufficiently to demonstrate why the wi ll of the 

majority does not necessarily coincide with democratic principles. It 

was precisely because respected leaders recognised that the gravest 

danger to the in habitants of our continent was the oppression that 

comes not only from minority power, but can as easily come from the 

wishes of the majority, that the African Charter came into existence 

and remains a vital document (see Articles 19 and 20). 

Courts playa pivotal role as one of the three key institutions of 

state. Our political history, since 1948, has blurred the distinctions 

between government, the executive and a ruling party. But the 

tendency to regard the executive and the legislature as one is all the 

more reason to ensure that there is no misunderstanding about the 

separation of powers between the judiciary and the other entities that 

make up the state. 

The recent events in Pakistan drive this home. Chief Justice 

Chaudhry and sixty percent of the judiciary were effectively dismissed, 

either through the device of suspending the Constitution or by requir

ing Judges to take a new oath of office to a de-constitutionalised state 

(and in the case of the Chief Justice, side-stepping any need to justify 

his dismissal from office through a public process of impeachment). 

President Musharraf did this because he feared that the courts would 

continue to apply the Constitution of the Pakistani people without 

favour. 

This also illustrates the need actively to propagate the va lues and 

retain the mechanisms for protecting peoples' rights that are at the 

core of an independent judiciary. Will our lawyers be as courageous 

and determined to preserve a constitutional democracy as our col

leagues in Pakistan have been? 

It is disturbing that no one in government has tried to set the 

record straight about the functioning of the judiciary. It is disturbing 

that lawyers' associations have not taken a firm position. Once again, 

we should be reminded of our status as signatory to the African 

Charter. The Charter is replete with obligations imposed on signatory 

states, to respect the independence of their judiciaries (e.g. Articles 25 

and 26) 

Human rights values 
The extent of respect for human rights, and the extent to which a 

democracy is judged to enjoy such respect, are not finally measured by 

court pronouncements or legislation, however much they in fact have 

an immediate and profound impact on peoples' rights (such impact 

can be seen in court decisions on access to necessary medication and 

the process of land reform and in government's RDP and other initia

tives, whether these lie in legislation or in the provision of funds). One 

finds and judges the extent to w hich a society respects human rights 

in the conduct and morality of its citizens. 

We must be measured by the extent to which our constitutional 

values are respected and nurtured amongst our people. By that 

standard we have a long way to go. And we have faltered since 

the turn of the millennium. The core val ues that are necessary for a 

democratic society to exist and prosper are eroding. 

Our society, which has cla imed the rights and constitutional free

doms to wh ich we are entitled has yet to embrace the obligation to 

respect the rights of others. We are witnessing an upsurge in intoler

ance. Compassion is a rarity treated with derision. 

It is intolerance that results in a young girl's being stripped of her 

clothes and dignity, and in full view of all molested and humiliated at 

the busiest taxi rank in the country. 

It was lack of respect that led some of those who witnessed the 

attack openly to support the aggressor. It was the subjugation of tol

erance by fear that stopped able bodied men from coming to the girl's 

aid. It is intolerance that leads us to hear women phoning a popular 

talk radio station to claim that only Zulus can be responsible for such 

an attack. It is intolerance that results in an upsurge of xenophobia 

where both protagonist and vict im have so little to lose in material 

wealth , but risk the only things worth having : life and hope for the 

future. 

There is also the fea r that we may not have rid ourselves of 

beliefs of racial or class superiority. The demeaning of workers at the 

University of the Free State by a group of well -educated students is 

particular cause for concern. Still worse if it was unintended since it 

means that we have learnt little about our fellow citizens, that funda

mentally we are no different, and that we are all entitled to the same 

dignity, respect and treatment as we would expect to receive. 

There are some other selective observations about our priorities 

and our collective state of morality which have an impact on the qual

ity of human rights we enjoy. 

First, it is of little use for courts to insist on accountability by 

government as a cardinal principle of a democratic state under our 

Constitution if the public at large no longer holds those in power 

accountable for their actions or if the trappings of wea lth and power 

are our compass points, irrespective of how they are obtained or 

exercised. 

Second, enormous strides have been made with black economic 

empowerment and improved education. There is a generation of 

young people w hich gives us a glimpse of this country's potential. 

There is a generation of children interacting and growing up in non

racial school environments - and parents who have to adjust to that. 

But there is a twofold concern. There is the continued insensitivity and 

denialism on the parts of w hites about the advantages we did obtain 

as if nothing has changed, and a complaint now that it has only got 

worse. There is also the reluctance of those in power, or who can 

effect change, to recognise that ideologies that were critical a decade 

or two ago are not w hat is necessary to fashion a viable future. The 
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two are not unconnected. But it is unhelpful only to recognise the 

failings of the other and not to reflect inward for part of the cause. 

Third, we have an obligation to make inroads into poverty and 

give the twelve-year-old breadwinner or orphaned head of a house

hold something concrete to extract herself and her siblings from 

abject poverty and a cycle that leads either to an early death or to an 

unfulfilled life. 

We no longer have the luxury of squandering money on patron

age, nepotism and incompetence while the number of people 

condemned to an existence without hope increases. Our priority is 

to deal with the upliftment of those who have little and to create 

an economic powerhouse that is essential to provide the resources 

to make it happen. Only progress can achieve any meaningful social 

upliftment but this cannot be achieved by continuing with a laissez 

faire economy nor by insisting on blinkered ideological imperatives. 

It is necessary to create our own New Deal in other ways that 

will bring income and opportunities most directly to the unemployed 

and bring education and adequate resources to children who head 

households and to those who are unemployable. For instance, we 

should be thinking about resurrecting public works departments in 

government and municipalities to full compliments and to minimise 

or do away with outsourcing. If it is necessary to bring back people 

with experience to assist, then so be it if they happen to be white 

and wish to contribute to a non-racial society. But we should not dis

card those skills of retired or retrenched teachers, artisans and other 

public officials just because they are white. We wou ld do a disservice 

to those who are in desperate need of education and other basics. 

Fourth ,great strides have been made in affordable housing and 

the provision of social grants. Delft in the Western Cape shows us 

that we cannot be complacent. The exasperation of those who have 

waited for so long is not easily contained. 

Fifth, the BEE transformation process remains incomplete. 

However, it is unfortunate that the vision of social and economic 

upliftment has become an excuse in some sectors for allowing 

patronage and nepotism. Once again, the capability of our youth 

or competent people to attain their full potential should not find its 

limitations because those who lack competence have taken avail

able positions. And by lack of competence, I do not mean to refer 

to those who were not given the opportunity of demonstrating their 

ability nor to those who, if afforded the opportunity, would blossom. 

Their situation is not due to lack of competence but due to lack of 

opportunity. The latter is what the implementation of BEE is properly 

about. 

Sixth, the devastating effect on the lives of every one of indiscrim

inate killings and crime in general remains unaddressed in the main. 

Here we see the lack of accountability, lack of education and lack of 

vision all conspiring to foster crime, and one of its root causes: abject 

poverty and lack of self worth . We also find the removal of effective 

crime fighting units because they are perceived to be the surrogates 

of political masters. Far better to retain the unit and to remove the 

political interference. It is preferable to find a model which minimises 

interference and secures impartiality while retaining full accountabil

ity directly to parliament. 

Seventh, there are professional and other bodies that were estab

lished to secure upliftment at a time when opportunities remained 

closed to the majority and capability meant little. These bodies have 

remained active to protect and promote the objectives that neces

sitated their creation. They interact with the broader professional 

bodies and do not seek to create exclusivity or promote to racism but 

rather to open doors that have been otherwise closed. They remain 

a vibrant and necessary platform. However, we are witnessing the 

emergence, or re-emergence, of groups which do not have these 
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objectives but rather promote divisiveness and an elitist group within 

a profession based exclusively on race. Their re-emergence is to be 

discouraged. 

It is necessary to set a time-table for achieving and actively propa

gating the ethos of a non-racial society. If it means that we must 

re-evaluate a lack of progress on transformation, then let's confront 

these demons head on, and also identify any other factors that have 

impacted adversely on our ability to transform and on our ability to 

provide the basic needs of society or maintain our infrastructures. 

Closing ranks, putting our heads in the sand and reverting to racism 

after almost a decade and a half of majority rule would be an indict

ment of all of us. It is also not constructive in providing for the uplift

ment of those who have seen nothing of the promise that should 

come with democracy and consequential social upliftment. Our 

resources are too scarce not to collaborate. If anything, Eskom has 

shown us that. We are only now appreciating the potential effects 

of inadequate controls and maintenance over water management, 

sewerage, roads and other services, since they affect us more directly. 

But it should have been evident to us had we taken a greater interest 

in the crumbling of health care, education and many other basic 

services intended for those who do not have the luxury of medical 

aid and private schooling. 

Way forward 
There can be no doubt that our courts and government initiatives 

centred around social and economic upliftment have created strong 

democratic foundations. However, if left unchecked, we may become 

engulfed in a resurgence of populism, as occurred under Verwoerd, 

which threatens our values and aspirations. We continue to live in a 

society which is experiencing unacceptable levels of crime, intoler

ance and corruption. These preclude the majority from being mean

ingfully uplifted by more than rhetoric. Rhetoric in times of general 

economic hardship or a full blown recession is a dangerous and 

unruly horse that will never deliver - it will only foster intolerance 

and destroy human rights va lues. 

Similarly, the shortage of skills and other resources to provide 

education, effective policing, proper maintenance and infrastruc

tural upgrading requires, on the one hand, a realisation that we no 

longer have the lUXUry of excluding by reason of colour those who 

can contribute positively. On the other hand, it provides the poten

tial for large scale and ongoing public projects. These can justify the 

permanent employment by municipalities and other authorities of 

significant numbers of skilled and semi-skilled workers at fair wage. 

Road repairs, sewerage and so on do not require squandering money 

on su bcontractors who lack accountability and who come and go 

with little benefit to the person who actually performs the labour 

and often with less benefit to the public. Public works departments 

within each municipality can secure direct and lasting benefits, 

including skills transfers . The more direct the payment from a fiscal 

source to those actually performing unskilled or semi-skilled work, 

the less unemployment and the greater the long-term benefits to the 

eradication of poverty and the restoration of self worth . 

It is necessary to have a change of mindset, through educa

tion, restoring family and communal values, tolerance, insisting on 

accountability and respect for the rights of others. These are the 

values that inform both the first and second generation rights con

tained in the Constitution. Moreover, we enjoy our freedoms not by 

having to run to court to protect them or to sanction others through 

the courts. Freedoms are enjoyed through accepting our responsi

bilities, mutual respect of rights and aspirations, alleviating poverty, 

and providing not only education, but making it accessible to all, 

whatever their circumstances. !5'1 


