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Keeping the focus on the witness and 
maximising the impact of the testimony 

e have all seen courtroom dramas on television and in the movies where a witness is called and 
enters the courtroom, the camera following her as she makes her way to the witness stand. All 

eyes in the courtroom are drawn to her as she is sworn in by the clerk and takes her seat in the witness 

chair. The witness looks to the lawyer and the direct examination is about to begin. At that moment, 
the witness is the focus of the entire courtroom. The manner in which the trial lawyer conducts the 
direct examination will determine whether the witness remains the focus of everyone's attention. One 
of the direct examiner's most important tasks is to ensure that the factfinder's attention remains upon 
the witness. 

It is therefore a necessary prerequisite that the trial lawyer should 

conduct the direct examination in such a way that holds the attention 

of the factfinder. However, in addition to being the heart of the case, 
direct examination also has the highest potential for dissolving into 

boredom, inattention and routine . Since it has none of the inherent 

drama and tension of cross-examination, extreme care must be taken 

to conduct the direct examination so as to maximise its impact. 

Since content is the motive force behind every direct examination, 
the trial lawyer must use questioning techniques to focus attention on 

the witness and the testimony. It is the witness's story that is central 

to the direct examination. The style and manner of the trial lawyer's 
questioning should underscore and support the credibility and veracity 

of that story. 

Questioning technique 
Lawyers are professional wordsmiths. Effective communication is at 

the heart of what lawyers do for a living . It is the trial's lawyer's task 

to craft questions that will prompt the witness to provide exactly the 
information desired by the trial lawyer, no more and no less. By its 

word ing and tone, the witness should instantly understand the ques

tion and give the desired answer. 

Use short, open quest ons 
The goal is to have the witness tell the story. The witness should 

be the centre of attention. The witness should be appreciated and 

believed. None of these things can occur if the trial lawyer does all the 
talking. Therefore, ask short questions. 

Why ask: 

Q: Are you able to recall whether any other individuals were present 

on that occasion? 

when, instead, you can ask: 

Q: Who else was there? 

Using short questions may help the trial lawyer to refrain from 

talking, but not every short question will get the witness talking . To 

do that, the trial lawyer must employ open (non-leading) questions. 

Do not ask the witness, 'Did you go to the bank?' The answer to that 

short question will in all likelihood be an even shorter 'Yes.' Instead, as 

much of the direct examination as possible should consist of ques

tions that invite the witness to describe, explain and illuminate her 

testimony. The trial lawyer should ask questions such as these: 

Q: Where did you go that day? 

Q: What happened after that? 

Q: Who was there? 

Q: How did he hold the gun? 

Q: Describe where you stood. 

Use lead nes and a'iS tons 
It is virtually impossible to use open questions to begin the substantive 

part of the direct examination or to move from one topic to another 

within the direct examination. Usually the trial lawyer will provide a 

transition from the background details elicited as part of the accredita

tion of the witness to the substantive testimony that constitutes the 

heart of the case. Also, when a witness's testimony covers more than 

one topic, it is necessary to use headlines to refocus the w itness's 

attention and the factfinder's frame of reference . Without these 

transitions and headlines, the direct examination will come across 

as a laboured trudge through preliminary or unnecessary details, 

and by the time the direct examiner has dragged the witness to the 

place where something important happened, the journey has already 

exhausted the Court's patience and attention span. 

Transitions and headlines should be designed to bring the witness 

smoothly and efficiently to the desired chronological or geographic 

point where the witness's substantive testimony is to commence or 

continue, as the case may be. Traditionally, transitions and headlines 

have tended to be awkward and formulaic: 

Q: On the 12th of October, did you have occasion to be on Jackson 

Street? 
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However, they do not need to be: 

Q: On October 12th, were you on Jackson Street? 


I favor an even more direct form of transition or headline - a simple 


statement alerting the factfinder and the witness to the subject matter 


of the next series of questions: 


Q: Let's talk about the events of the night of October 12th. Where did 
you. 7 

Some additional examples of headlines and transitions are : 

• Let's talk about . . . [topic) 

• We will now discuss ... [topic) 

• Please direct your attention to . . . [topic) 

• Let us now turn to ... [topic) 

• Let's move on to ... [topic) 

As a technical matter, headlines and transitions in American trial 

practice may be leading so long as they are used to orient the witness, 

expedite the testimony, or introduce a new area of examination . It is 

important to remember that headlines and transitions do not - and 
may not ever - provide substantive evidence. They are merely sign

posts along the way of the trial lawyer's presentation. 

DLrat on 
Duration refers to the relative period of time that the direct examiner 

spends on the various aspects of the direct examination . As a general 

rule, the trial lawyer should dwell on the more important points by 

using the very length of coverage to emphasise the significance of the 

topic. Concomitantly, the trial lawyer should give cursory treatment to 

(or even skip over) events that are not important to the client's theory 

of the case. 

In a robbery case, the prosecutor may ask: 

Q: What did the robber look like? 

Even a well-prepared witness will probably answer the question with a 

general description. A common response may be: 

A: He was a white male, about twenty to twenty five years old, maybe 

90 to 100 kilograms. 

However, given how crucially important the eyewitness identification 

is to the prosecution's case, the prosecutor should dwell on the physi

cal description of the robber: 

Q: Were you able to see the robber clearly? 

Q: How tall was he? 

Q: How heavy was he? 

Q: What was his race? 

Q: And his complexion? 

Q: What colour was his hair? 

Q: How was his hair cut? 

Q: Did he have any facial hair? 

Q: Could you see his eyes? 

Q: What colour were they? 

Q: Was he wearing glasses? 

Q: Please describe the frames? 

Q: Did he have any scars or marks? 

Q: Was he wearing a jacket? 

Depending upon the witness's knowledge, there are a myriad of 

other facts that the prosecutor could elicit. Could the witness see 
the robber's shirt? What color was it? His trousers? His shoes? Any 

jewelry? Tattoos? 

The detailed treatment of the eyewitness identification, through 

short, open questions, each seeking a small bit of information, can 

drive home the accuracy of the identification. 

However, this technique should be used sparingly. It will not work 

as an overall principle, because the unrestrained use of details will 

quickly overwhelm the factfinder. The t ria l lawyer should use this 

technique only when details are available, significant, and convinc

ing . The idea is to present the fine emphasis on small facts as a clear 

departure from the balance of the examination. What the trial lawyer 

implies with this shift is: 'Details were not important before. They are 

now. So, pay close attention.' 

Recreate the action 
The very best direct examinations virtually recreate the incidents that 

they describe, drawing verbal images that all but put the factfinder at 

the scene of the events . There are three basic considerations involved 

in recreating the action: 

Point of view 
The first task is to organise the direct examination so that the fact

finder 'sees' the action from the client's point of view. This usually will 

be through the eyes of the witness. 

For example, in a collision case, the plaintiff's counsel should put 

the factfinder in the car with the plaintiff so that she sees the collision 

through the eyes of the plaintiff . 

Q: Mr. Berg, let us see what you see as you're going southbound on 

Main Street. As you look out your windshield, what do you see in 

your lane of traffic in front of you? 

A: I see a string of cars in front of me. 

Q: How fast are you moving? 

A: About 80 kmlh. 

Q: What do you see in your rear-view mirror? 

A: I see a string of cars behind me. 

Q: What do you see in the northbound lane? 

A: There is no oncoming traffic. I can see that there is a car in the 

northbound lane, stopped in the intersection at Elm, trying to 

make a right turn, and there are cars behind it. 

This kind of testimony puts the factfinder in the backseat of the 

car, seeing what the plaintiff saw on the fateful day. This is an effec

tive way to get the factfinder to picture the action from the client's 

point of view. 

Reflect time, distance, intensity 
Often, the timing or duration of an event is crucial in a trial. One side 

claims that things happened quickly, while the other claims that they 

were drawn out. It is possible to use the pace of questioning to sup

port your client's particular theory. 

Assume, for example, that the trial lawyer represents the defen

dant in a collision case where the defense is that a fire truck appeared 

'out of nowhere' only a moment before the accident, and that the 

defendant just did not have enough time to stop his car. The goal of 

the defendant's direct examination must be to re-create the scene 

by collapsing the time available to react to the fire truck. Hence, the 

direct examiner will only ask a few, fast-paced questions: 

Q: When did the fire truck first become visible? 

A: It approached the intersection just as I did. 

Q: What was the first action that you took? 

A: I slammed on my brakes. 

Q: How much time did that take? 

A: Less than a second. 

Note that this direct examination proceeds quickly, emphasising 

both shortness of time and immediacy of response. 

In contrast, the plaintiff will claim that there was ample time for 

the defendant to stop. Her direct examination should therefore be 

drawn out in order to demonstrate exactly how much time there was: 

Q: Where was the fire truck when you first saw it? 
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A: It was about a quarter of a block away from the intersection. 

Q: How far away from you was it? 

A: About fifty meters. 

Q: How many other cars were between you and the fire truck? 

A: Three or four. 

Q: What did they do in response? 

A: They all stopped. 

Q: What was the first thing you did? 

A: I started to pull over to the side. 

Q: How long did that take? 
A: About five seconds. 

Q: What did you do after that? 

A: I brought my car to a stop. 

Q: How long did that take? 

A: I applied the brakes right away, and it took a few seconds for the 

car to stop. 

Q: Then what happened? 

A: That is when the other car rear-ended me. 

Q: How much time passed between the moment when you first saw 

the fire truck and the time the defendant's car hit yours? 

A: At least ten to fifteen seconds. 

Similar techniques can be used to establish distance and intensity. 

Draw out questions to maximise distance; move through them quickly 
to minimise it. Ask questions at a rapid pace to enhance the intensity 

of an encounter; slow down to make the situation more relaxed. 

Use present tense 
Employing the present tense, in both the direct examiner's questions 

and the witness's answers, is an effective technique to recreate a 

dramatic event. It gives the factfinder the opportunity to relive the 

event through the witness's eyes, and to become emotionally involved 
in the story: 

Q: Mr. Berg, let's turn now the collision itself. When you look at the 

traffic light, what color is it? 

A: It is green, and then it turns yellow when I am about twenty meters 
away 

Q: What do you do? 

A: I take my foot off the petrol and keep rolling toward the 


intersection. 


Q: What happens as you get near the crosswalk? 

A: Suddenly, the car facing me on Main Street makes a quick right 

turn, right in front of me. 

Q: What do you do? 

A: I slam on my brakes, but it is too late. 

Repeat, repeat, repeat 
Teachers and trial lawyers alike know well the value of repetition to 

get a point across and make it stick. In every direct examination there 
will be several essential ideas that stand out as far more important 

than the rest. The trial lawyer should not be satisfied to elicit these 

only once. They should be repeated . They should be restated . Then 

they should be repeated again. Since the trial lawyer is not allowed to 
ask the same questions twice ('Objection: asked and answered'), she 

will need to employ her lawyer's creativity to fashion numerous slightly 
different questions, each stressing the same point. Repetition is the 

parent of retention, and the most important points should arise again 

and again throughout the testimony to ensure that the factfinder 
retains them. 

A very effective repetition technique is referred to as 'looping: a 

technique which uses part of a previous answer as a preface to the 

next question. Looping emphasises critical information so that the 
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factfinder hears the information more than once. Looping should be 

used sparingly and should be reserved for crucial evidence, lest it loses 

its effect. Noted criminal defense lawyer Michael Tigar* gives the 

following example from a mock trial based on a war crimes case (the 

massacre at the village of My Lai during the Vietnam War): 

Q: On that day, did you go to the village of My Lai? 

A: Yes, sir. 

Q: What time did you get to the village of My Lai? 

A: About 1:30. 

Q: Did you see Lt William Calley on that day? 

A: Yes. 

Q: Where did you first run into Lt Calley? 

A: In the village, sir, along a road that ran east and west. 

Q: Did he say anything to you? 

A: He told me to round up the people in the village. 

Q: Whom did you round up in response to Lt Calley's order? 

A: Four or five women and children. 

Q: Only women and children, or were there men among them? 

A: Well, when we got back to the trail, we ran into Lt Calley, and 

there were about thirty or forty Vietnamese there. I remember one 

old man; the rest were all women and children. 

Q: Did Lt Calley give you any further orders? 

A: Yes, sir. 

Q. What did he tell you to do? 

A: He told us to take care of those people and then he left. 

Q: What happened next? 

A: He came back half and hour later, and we still had those people 

under guard. He said, 'I thought I told you to take care of those 

people. ' And we said, 'We are. ' And he said, 'I mean kill them. ' 

Q: After Lt Calley said, 'Kill them, ' what did you do? 


The loops in this example restate key points - the name of the village, 


the identity of the accused, the words spoken, and information about 

the victims. 

Of course, the corollary to the principle of repetition is that less 
important points should not be repeated. The trial lawyer should only 

use increased attention to make key subjects stand out. If too many 

points are given this treatment, they will all be made to seem equally 
unimportant. 

Use Visual aids 
'Seeing is believing: as the saying goes. Communication specialists 

tell us that we receive as much as 70% of our information through 

the sense of sight. Ordinary witness testimony is received primarily 

through the sense of hearing, making it much harder to digest and to 

retain. The trial lawyer can enhance the effectiveness of almost any 

witness presentation by illustrating the testimony through the use of 

charts, photographs, maps, models, drawings, and other visual aids. 

The preferable time to use exhibits is after the witness has substan

tially completed her oral testimony. In this way, the exhibit will not 

interrupt or detract from the oral testimony. Using exhibits after the 

action testimony is usually an effective way to repeat and emphasise 

the important facts brought out by the witness. 

In the last article in this series, we will discuss a few miscellaneous 

topics without which no discussion about direct examination would 

be complete: 'defensive' direct examination (or 'drawing the sting' 

out of cross-examination), the language of direct examination, the 

trial lawyer's demeanor, and, in conclusion, a few words on re-direct 
examination. 

* M rigar Examining Witnesses 2nd Ed ( American Bar Association, Section of 

Litigation, 2003) 61-62. F;'1 


