
FORUM

YOUNG 

LEADERS’ 

SYMPOSIUM

The Fifth Young Leaders’ 

Symposium of the General 

Council of the Bar of 

South Africa was held 

in Pretoria during July 

2008. In what follows 

we publish the addresses 

by Appeal Court Justice 

Edwin Cameron, Transvaal 

High Court Judge 

Eberhard Bertelsmann 

and Vuyani Ngalwane, 

Johannesburg Bar.

The need for the  
independence  
of the judiciary  
and of the  
legal profession 
By Justice Edwin Cameron of the Supreme Court of Appeal 

It is a great pleasure to be here. I commend the Bar for its 
initiative in undertaking to equip its young leaders with skills, 

and the Pretoria Bar in particular for shouldering the responsibility 
of arranging this year’s meeting. 

How	do	I	tackle	a	topic	that	is	so	familiar	to	us	all?	I’ll	start	by	getting	the	question	of	the	
principle	over	as	quickly	as	possible.	

Everyone knows about the principle of the independence of the judiciary. It is- 

•		implicit	in	the	very	concept	of	the	rule	of	law,	which	is	one	of	the	founding	values	of	our	
Constitution and our democratic state (Constitution s 1(c));

•		expressly	enshrined	in	the	Constitution,	which	vests	the	judicial	authority	of	the	Republic	in	
the courts (s 165(1), which are ‘independent and subject only to the Constitution and the 
law, which they must apply impartially and without fear, favour or prejudice’ (s 165(2)), and 
with whose functioning no person or organ of state may interfere (s 165(3));

•		reflected	in	the	oath	of	office	that	judges	take	(Constitution	Schedule	2,	article	6	–	

‘I swear that, as a judge, I will be faithful to the Republic of South Africa, will uphold and 
protect the Constitution and the human rights entrenched in it, and will administer justice to 
all persons alike without fear, favour or prejudice, in accordance with the Constitution and the 
law’);

•		approved	by	the	African	Union	and	its	predecessor,	the	Organisation	of	African	Unity,	and	
enshrined in the African Charter on Human and Peoples’ Rights, adopted at Banjul in June 
1981; 1

•		endorsed	by	the	Commonwealth	heads	of	government	at	their	meeting	in	Abuja,	Nigeria	
in December 2003 (the ‘Latimer House principles’), and more specifically by the Pan African 
Forum on the Commonwealth (Latimer House) Principles)2, Nairobi, Kenya, April 2005;

•		expanded	on	in	our	constitutional	jurisprudence	over	the	last	fourteen	years.3  

But I don’t want to talk about principles. We South Africans have had enough of principles. 
We’ve had principles in buckets-full, even principles in buckets with footnotes. What we need 
is a practical understanding of why those principles are essential if we are going to improve 
our	living	conditions	as	South	Africans.	So	instead	I	want	to	ask	three	questions:	

A What is the practical justification for the principle?

B What does it mean in practice?

C What do we have to do to secure it? 

A: The practical justification for independent judges  
Here I want to start by emphasising (as my colleague Nugent has observed) that the indepen-
dence of the judiciary is not something judges insist on selfishly for themselves. It is not a perk 
or a benefit of service, like their cars or their pensions. It is a political principle that exists for 
the benefit of good governance in any complex modern state. In this sense judges are bound 
by the principle that they are independent as much as anyone else is: it is the profoundest 
tenet by which they are obliged to live their professional lives. 

In trying to understand the imperative importance of the independence of the judiciary, we 
must go back to what I said earlier, namely that the principle is implicit in the very notion of 
the rule of law.  
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The law is a system of norms, values and 
rules that regulates the exercise of private 
and public power. It is intended to restrain 
abuses of power and to contain excesses of 
power, and to provide a framework for regu-
lating disputes between people and groups 
of people about competing social claims. 

This sounds very abstract, but our South 
African history illustrates the role of the legal 
system very clearly. 

We as lawyers inhabit a paradox that 
comes from our apartheid past. Despite the 
fact that under apartheid the law was used 
an instrument used to subordinate the major-
ity, to degrade their humanity and to deprive 
them systematically of civic dignity and basic 
rights, the negotiating parties, in founding 
our democracy in 1994, committed us to 
becoming a nation regulated by legal norms 
and values. 

The negotiating parties had other choices. 
They could have chosen to perpetuate rule 
by parliamentary sovereignty. They could 
have chosen a system of rule by executive 
fiat, or by dictatorship of the proletariat, 
or even rule by communal committees, or 
power expressed through a one-party state. 
These options have been tried elsewhere. 
They have failed. But it is not only because 
they failed elsewhere that our negotiators 
chose democracy and the rule of law – it is 
also because democracy within a constitu-
tional framework best gives expression to the 
value of human dignity. And the core public 
project after apartheid was to restore human 
dignity and enshrine it at the centre of our 
society. To the extent that our transition to 
democracy represented a revolution, that is 
what the revolution sought to attain. 

So, the negotiators made a practical, and 
sensible, and visionary choice. They com-
mitted us all to living by the law, and to 
abiding by the norms and values that were 
expressed in a Constitution - one that was 
to be supreme, and to govern all law, and 
the exercise of all power. This had profound 
implications for governance: for the simple 
reason that a system of legal norms and 
principles,	to	be	of	any	use,	requires	just	
enforcement,	and	just	enforcement	requires	
an independent and authoritative agency to 
determine the meaning and application of 
the norms. 

The more complex governmental system 
our negotiators chose distributes state 
authority between three central pillars of 
state power. And the exercise of governmen-
tal power is mediated through a system of 
constitutional norms that independent courts 
enforce. This choice involved a conscious act 
of restraint, in the interests of good gover-

nance, by the party representing the majority 
of South Africans, the ANC. It was made for 
good reason, since judicial oversight legiti-
mates government’s pursuit of ambitious 
constitutional norms. 

Those same interests that propelled the 
original	choice	continue	to	require	a	measure	
of willing restraint on the part of those who 
bear legislative and executive authority. It is 
for this reason that the Constitution provides 
very expansively for judicial independence 
and for the separation of governmental 
powers, between the executive, legislature 
and the judiciary.  

The rule of law and its handmaiden, an 
independent judiciary, are therefore the 
opposite of dictatorship. They are the foe 
of authoritarianism. They are the enemy of 
totalitarianism. They are inimical to simplistic 
and linear notions of human nature and of 
humans in their social and organisational 
behaviour. They recognise the lack of simple 
linearity in human society. They recognise our 
own complexity as human and social beings. 

The rule of law and an independent 
judiciary are essential to genuine democracy, 
and genuine democracy is indispensable 
to human development and freedom. This 
gives judges a great deal of responsibility in 
a democracy, and a good deal of power. This 
is not because judges are better than other 
people. Give me power without checks and 
I must sadly admit that very soon I will be 
tempted to abuse it. It is because the insti-
tutional mechanisms for exercising power 
differ, and need to be counter-balanced. 

As a first-instance judge, I had the power 
of appeal sitting over me. As an appeal court 
judge, I have the wisdom and insights of col-
leagues sitting with me to check my fancies 
and inclinations. And above all we have the 
constraining values and principles of the law 
itself. 

To sum up – an independent judiciary is a 
precondition for a decent human society. If 
we want decency and good governance in 
South Africa, we must nurture and cherish 
the independence of our judiciary. 

B: What does having indepen-
dent judges mean in practice? 
It means two things mainly: 

•		Judges	must	be	individually	and	person-
ally free to decide the cases before them 
impartially on the basis of the facts before 
them and the applicable legal norms and 
principles, without outside influence or 
interference (decisional independence); and

•			they	must	work	in	an	institutional	environ-
ment that makes it possible for them to 
give impartial, legally-sound decisions 

(institutional independence). 

But before we consider outside sources of 
influence on decisions, let us start with the 
judges themselves. To have judges who can 
give independent decisions, you must have 
judges who are independent. In practice, 
if judges individually are to be free to give 
sound decisions, they must be free them-
selves - free of prejudice, partiality, improper 
ties and corrupt motives. A judge who is 
taking under-the-counter payments from a 
litigant or potential litigant in his or her court 
defiles the notion of judicial independence. 
A judge who approaches another judge on 
behalf of, or in the interests of, a litigant 
with a pending case violates the most basic 
tenets of judicial independence. In short, a 
corrupt judge is the antithesis of an indepen-
dent judge. 

The need for decisional independence is 
also the reason why the employment benefits 
of judges must be secure, and why they must 
have job security. But judges must also work 
within an institution that secures their ability 
to be free, impartial and independent. 

The restraint our constitutional compact 
evidenced entails more than the obvious 
principle that judges should be free in their 
decision-making from actual control by or 
influence from other branches of govern-
ment.	It	requires	that	–	

•			the	courts	as	an	institution	should	be	
independent of control by legislative and 
executive regulation; 

•		judges	should	have	a	secure	area	of	auton-
omy in performing their constitutional 
function, which entails that, in exercising 
judicial authority, the judiciary must be self-
regulating. 

Institutional independence covers ‘matters 
that related directly to the exercise of the 
judicial function, as well as judicial control 
over administrative functions ‘that bear 
directly and immediately on the exercise of 
judicial function.’4

All this will be seriously put at risk if the 
current constitutional amendment - the 
Constitution 14th Amendment Bill5 - is 
adopted. In 2005 the government pub-
lished a Bill to amend the Constitution 
[Government Gazette General Notice 2023 
of 2005]. The Bill was part of a package of 
measures to rationalise and transform the 
Judiciary and to improve its accountability 
and efficacy. But the constitutional amend-
ment had serious implications. It provides for 
the addition of two extra sub-sections to s 
165: 

 (6) The Chief Justice is the head of the 

judicial authority and exercises responsibility 

over the establishment and monitoring of 
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Endnotes
1  African [Banjul] Charter on Human and Peoples’ 

Rights, adopted by the Organisation for African 
Unity on 27 June 1981, Article 26 (available at 
http://www1.umn.edu/humanrts/instree/z1afchar.
htm): ‘States parties to the present Charter shall 
have the duty to guarantee the independence of 
the Courts’.

2  Latimer House principles, Principle IV (available 
at http://www.thecommonwealth.org/shared_
asp_files/uploadedfiles/%7BACC9270A-E929-4-
AE0-AEF9-4AAFEC68479C%7D_Latimer%20
House%20Booklet%20130504.pdf):  
Independence of the Judiciary

An independent, impartial, honest and competent 
judiciary is integral to upholding the rule of law, 
engendering public confidence and dispensing 
justice.

The function of the judiciary is to interpret and 
apply national constitutions and legislation, consis-
tent with international human rights conventions 
and international law, to the extent permitted by 
the domestic law of each Commonwealth country.
To secure these aims:
(a) Judicial appointments should be made on the 
basis of clearly defined criteria and by a publicly 
declared process.
The process should ensure:
equality	of	opportunity	for	all	who	are	eligible	for	
judicial office;
appointment on merit; and that appropriate con-
sideration is given to the need for the progressive 
attainment	of	gender	equity	and	the	removal	of	
other historic factors of discrimination;
(b) Arrangements for appropriate security of tenure 
and protection of levels of remuneration must be 
in place;

(c)	Adequate	resources	should	be	provided	for	the	
judicial system to operate effectively without any 
undue constraints which may hamper the indepen-
dence sought;
(d) Interaction, if any, between the executive 
and the judiciary should not compromise judicial 
independence.
Judges should be subject to suspension or removal 
only for reasons of incapacity or misbehaviour that 
clearly renders them unfit to discharge their duties.

3  See De Lange v Smuts NO 1998 (3) SA 785, 
South African Association of Personal Injury 
Lawyers v Heath 2001 (1) SA 883 (CC); Van 
Rooyen v The State 2002 (5) SA 246 (CC).

4 Van Rooyen v The State para 29.

5  Accessible at http://www.info.gov.za/gazette/
bills/2005/28334.pdf.

norms and standards for the exercise of the 

judicial functions of all courts, other than the 

adjudication of any matter before a court 

of law.

 (7) The Cabinet member responsible for the 

administration of justice exercises authority 

over the administration and budget of all 

courts.

The bite of the amendment is in s 165(7). 
It proposes to vest vast powers in the 
Minister of Justice. No convincing attempt 
has been made to justify this amendment. 
The main argument against it is that ‘the 
administration … of all courts’ is a vast area, 
and that entrusting constitutional power to 
the Minister of Justice to exercise authority 
over it will necessarily open the way to inter-
ference in ordinary matters of court admin-
istration such as case allocation, judicial 
management, court sittings, composition of 
appellate Benches. This is what is sinister and 
troubling about the proposed amendment. 

One of the resolutions adopted at the 
Polokwane conference of the African 
National Congress in December 2007 
required	the	adoption	of	the	constitu-
tional amendment. However, according to 
a report in Business Day, 17 July 2008, a 
visiting delegation of the International Bar 
Association was recently assured by mem-
bers of Parliament and government officials 
‘that this was unlikely.’ This is an important 
reassurance. 

We continue to have choices in our 
country. If we choose the dignity, risks and 
rewards of democracy, we must have a genu-
inely independent judiciary to mediate and 
apply its laws. 

C: How do we secure the inde-
pendence of the judiciary? 

This	requires	struggle	in	the	politi-
cal spheres for which judges themselves 
are	ill-equipped.	It	requires	proponents	of	

complex democracy - the opposite of linear 
government - in the media and in all political 
parties.  

Judicial independence also means secur-
ing a space for the courts to function, free 
from hectoring public rhetoric that degrades 
their role in securing our democracy. To call 
courts ‘counter-revolutionary,’ when they are 
honestly exercising their ordinary functions 
of giving decisions according to the law, 
without fear or favour, is to misunderstand 
the nature of the revolution that those who 
founded our democracy chose.

They chose a complex system of gover-
nance with checks and balances for which 
judicial independence and integrity are 
indispensable.  

And demeaning rhetoric sullying them in 
performing their task threatens the indepen-
dence of the courts.  

In this, our political heritage offers us 
reason for optimism, for the trade unions 
and civil society organisations who form 
an important part of the governing party 
themselves experienced the importance of 
having independent judges (even though 
the concept was severely constrained by the 
supremacy of Parliament and the fact that 
not all judges before 1994 were committed 
to	the	rule	of	law	and	equal	human	dignity).	

Importantly, too, an independent judiciary 
requires	an	independent	legal	profession.	
Such a profession is indispensable to an 
independent judiciary in two ways:  

First, it serves as a civil society buttress 
to independent judges. A well-informed, 
independent profession serves as a bulwark 
against political tampering with the judiciary. 
In Pakistan, we have seen how the determi-
nation and aggressive public actions of law-
yers - who demonstrated for the release from 
prison, and then the reinstatement, of the 
Chief Justice - have played a decisive role in 
the momentous constitutional events there, 

including the restoration of the constitution 
and the rule of law. 

Second, it provides the essential training 
ground from which judges imbued with a 
commitment to and understanding of an 
independent institution with integrity can 
come. 

Some background in legal practice is 
therefore a nearly-indispensable enhance-
ment of the capacity for judicial office. 
Without saying that academics do not under-
stand the need for judicial independence - I 
was an academic myself, and have always 
propounded the virtue of academic appoint-
ments to the Bench - I do positively assert 
that exposure to legal practice is a perhaps 
indispensable reinforcement and useful train-
ing in the values essential to an independent 
judiciary. 

Lastly, let me emphasise our functional 
and practical connection to this fractured 
society around us. It is an obvious but 
important truism that the law does not exist 
independently of and above society - it is a 
reflection of how power is exercised in soci-
ety. And it is an important means by which 
power is exercised in society.

But if the legal system is to be effective as 
a mechanism of power it must be just. And 
to have a just legal system, we must have just 
lawyers. A legal profession whose principal 
objective is self-enrichment cannot play an 
adequate	role	in	the	search	for	social	justice.	
We need lawyers, and especially advocates, 
who are committed to using the law and 
the legal system as a means to secure social 
justice. Judges need such lawyers in their 
quest	for	justice,	and	the	country	needs	such	
lawyers. 

Our Constitution not only offers us the 
means to do this, it suggests that a commit-
ment to social justice should be an indispens-
able part of legal practice. 

That is your role, and your future.


