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Press statement by the GCB on 
Judge President Hlophe

The General Council of the Bar of South Africa has taken note 

that Judge President Hlophe has returned from the special leave 

granted to him at his request by the Minister of Justice and 

Constitutional Affairs, despite the Minister’s request that he 

remains on special leave until the determination of the complaint 

against him by the Judicial Service Commission.

It appears that Judge Hlophe was granted leave in terms of 

regulation 5 of the Regulations under the Judges Remuneration 

and Conditions of Employment Act 47 of 2001 (published under 

GN R894 in GG 23564 of 5 July 2002).

Judge Hlophe requested and the Minister granted him special 

leave pending the determination of the complaint against him. The 

General Council of the Bar was of the view that both the Judge 

President’s and the Minister’s conduct in doing so were appropri-

ate. Hlophe JP is bound by the conditions imposed by the Minister 

when leave was granted during June 2008.

When the Constitutional Court judges lodged their complaint 

against Judge Hlophe in the course of last year, the General 

Council of the Bar took the view that, irrespective of the merits 

of the complaint (on which the Council has no comment), ‘It is 

untenable that, pending the investigation of the complaint, the 

Judge President stays on active duty. The seriousness and source 

of the complaint, as well as its ramifications, demand that he goes 

on special leave. If he does not do so voluntarily, the Minister of 

Justice and Constitutional Development and/or the Judicial Services 

Commission must see how that can be facilitated as a matter of 

urgency.’

The view of the GCB is that nothing has changed. Judge 

Hlophe’s continuation in office pending the determination of the 

complaint would prejudice the administration of justice as well 

as public confidence in the independence and impartiality of the 

judiciary.

The General Council of the Bar therefore supports the Minister’s 

request to Judge Hlophe to remain on leave pending the determi-

nation of the aforesaid complaint by the JSC.
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keep a ‘weather eye’ on community values in order to retain the 

relevance of their decisions to that community.  

[But over the years] …  a common set of moral or social values 

held by the community …  [has] … become harder to define, particu-

larly in the context of our multicultural society...It is arguable that...

stability in the law and the longevity of a number of its basic tenets is 

part of the basis for its authority. 

 For society to maintain its respect for the law, the law must bear 

relevance to the society to which it is applied. There are many occa-

sions upon which a judge is required to decide what is just, what is 

fair or what is reasonable. In cases of that kind a judge necessarily 

seeks to apply basic values representative of community values. In 

doing so, he or she cannot merely reflect public opinion. He or she 

must objectively determine what is just, fair or reasonable so that 

while he reflects the basic values of the community he does not 

allow himself to be influenced merely by temporary shifts in public 

opinion or by prejudice, emotion or sentiment.” 

I have quoted Justice Malcolm at some length to make the point 

that I would assume that our judiciary is seized of the challenging 

issues he raised. This must be particularly difficult in our case, given 

that the judiciary has to carry out its work in a society in transition, 

working to overcome a past of deeply entrenched divisions and social 

fragmentation, not least along racial lines.  

The questions must therefore arise as to whether there are such 

things in our country as “basic and enduring values to which the 

community subscribes,” “basic values representative of community 

values,” “a common set of moral or social values,” and shared 

“public opinion.” 

If Justice Malcolm was right in his assertion that “the judiciary 

must also keep a ‘weather eye’ on community values in order to 

retain the relevance of their decisions to that community,” it must 

follow that our judiciary, and perhaps our society as a whole, must 

reflect on the question how our judiciary can keep such a weather 

eye on values that may very well be as different and disparate as the 

colonial and apartheid system intended them to be.  

Central to all this is the consideration mentioned by Judge 

Malcolm, that “it is primarily the confidence of the community in the 

legal system which encourages observance of the law.” Accordingly, 

ultimately, the defence and enforcement of the rule of law, and 

therefore respect for the decisions taken by our Constitutional and 

other courts, must rest on whether our people are convinced that 

these decisions are consistent with what Judge Malcolm described as 

“basic values representative of community values.” 

None of us can pretend that the issues we have sought to raise 

are easy to resolve. At the same time, none of us can deny the fact 

that some of our courts have handed down decisions that have 

seemed to be supremely insensitive to the impact that our racist and 

repressive past continues to have on the consciousness, values and 

expectations, certainly of important sections of our people...’ 

The GCB, in paying tribute to former President Thabo Mbeki for 

the role he has played, calls on the present leaders to build on the 

foundations laid down by him.
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