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On 18 September 2008, the then President of 

the Republic of South Africa tendered his resig-

nation. His resignation followed the judgment 

of Nicholson J and a decision of the ANC to 

recall him. 
Under the Constitution, the term of a President may be termi-

nated mid-term only under section 102 or section 89. In terms of 

section 102(2) Parliament may pass a vote of no confidence in the 

President and his Cabinet. In that event the President should resign. 

In terms of section 89, the National Assembly may remove the 

President for a serious violation of the constitution, serious mis-

conduct or inability to perform functions. In this case, the National 

Assembly requires a two thirds majority. 

None of the above provisions was applied. The majority party 

by decision taken outside Parliament managed to remove a sitting 

President.  

The event has been heavily criticised by adherents of ‘representa-

tive democracy.* They argue that where the Constitution prescribes 

how the President should be removed, it is unacceptable that a 

political party can remove him from his post. The nub of the criticism 

is that the ANC decision reduced Parliament to a forum merely for 

the registering or rubber-stamping of decisions taken by a political 

party. Parliament lost its independent existence and became a mere 

extension of the ruling party. It is further argued that the will of the 

majority of the ruling party cannot be equated to the will of the 

people (volunté générale). The rationale is that the decision-making 

process of Parliament ought to be a culmination of rational discus-

sion and debate within Parliament itself where the insight and judg-

ment of each individual parliamentarian are brought to bear on the 

matters under discussion.  

These views are of course not shared by the adherents of the 

’identity principle’ of democracy. For them, political parties are a 

reality. They, and not individuals, represent the diversity of views of 

the people. They project and represent the different and diverse eco-

nomic, political, religious and other views of the people. They alone 

are the vehicle for public participation through and within parties 

ultimately to determine the course of each party and of the country. 

The parties register the choices and preference of individual members 

and use each party’s influence to determine the course of events. 

What happened in September 2008 is exactly this, they argue.  

It is not for the GCB to make a value judgment on these issues. It 

is, however, the duty of the GCB to recognise that former President 

Thabo Mbeki played his role of establishing the foundation for the 

independence of the legal profession and the judiciary. The GCB will 

forever remember his personal intervention when he recalled the 

Judicial Bills in the face of an outcry by the judiciary and the legal 

profession. It is our hope that his successors will continue on his path 

of utmost respect for the judiciary and its role in our society.  

His words at the official opening of the new building for the 

Constitutional Court, Constitutional Hill, are more relevant today 

than they were when he made his speech. On that occasion, former 

President Mbeki said: 

‘In a 1998 lecture, the Hon David K Malcolm, Chief Justice of 

Western Australia, addressed the issue of the independence of the 

judiciary. Among other things he said: 

“In reality, a strong, independent judiciary forms the foundation 

of representative democracy and observance of the rule of law and 

human rights. [However] …  it is primarily the confidence of the 

community in the legal system which encourages observance of 

the law.  [The practice of judicial independence] … also relies on a 

community perception that in resolving disputes between parties, the 

judiciary reflect and act upon the basic and enduring values to which 

the community subscribe...  

If one accepts that the courts work through the voluntary accep-

tance of their authority by the community, the relationship between 

the Courts and public must be reciprocal. This doesn’t mean that the 

Courts will decide cases by reference to every shift in public opin-

ion. The Courts and the judiciary must have the confidence of the 

community in order to maintain their authority. Apart from acting 

in accordance with their ethical obligations, the judiciary must also 
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The General Council of the Bar of South Africa has taken note 

that Judge President Hlophe has returned from the special leave 

granted to him at his request by the Minister of Justice and 

Constitutional Affairs, despite the Minister’s request that he 

remains on special leave until the determination of the complaint 

against him by the Judicial Service Commission.

It appears that Judge Hlophe was granted leave in terms of 

regulation 5 of the Regulations under the Judges Remuneration 

and Conditions of Employment Act 47 of 2001 (published under 

GN R894 in GG 23564 of 5 July 2002).

Judge Hlophe requested and the Minister granted him special 

leave pending the determination of the complaint against him. The 

General Council of the Bar was of the view that both the Judge 

President’s and the Minister’s conduct in doing so were appropri-

ate. Hlophe JP is bound by the conditions imposed by the Minister 

when leave was granted during June 2008.

When the Constitutional Court judges lodged their complaint 

against Judge Hlophe in the course of last year, the General 

Council of the Bar took the view that, irrespective of the merits 

of the complaint (on which the Council has no comment), ‘It is 

untenable that, pending the investigation of the complaint, the 

Judge President stays on active duty. The seriousness and source 

of the complaint, as well as its ramifications, demand that he goes 

on special leave. If he does not do so voluntarily, the Minister of 

Justice and Constitutional Development and/or the Judicial Services 

Commission must see how that can be facilitated as a matter of 

urgency.’

The view of the GCB is that nothing has changed. Judge 

Hlophe’s continuation in office pending the determination of the 

complaint would prejudice the administration of justice as well 

as public confidence in the independence and impartiality of the 

judiciary.

The General Council of the Bar therefore supports the Minister’s 

request to Judge Hlophe to remain on leave pending the determi-

nation of the aforesaid complaint by the JSC.
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keep a ‘weather eye’ on community values in order to retain the 

relevance of their decisions to that community.  

[But over the years] …  a common set of moral or social values 

held by the community …  [has] … become harder to define, particu-

larly in the context of our multicultural society...It is arguable that...

stability in the law and the longevity of a number of its basic tenets is 

part of the basis for its authority. 

 For society to maintain its respect for the law, the law must bear 

relevance to the society to which it is applied. There are many occa-

sions upon which a judge is required to decide what is just, what is 

fair or what is reasonable. In cases of that kind a judge necessarily 

seeks to apply basic values representative of community values. In 

doing so, he or she cannot merely reflect public opinion. He or she 

must objectively determine what is just, fair or reasonable so that 

while he reflects the basic values of the community he does not 

allow himself to be influenced merely by temporary shifts in public 

opinion or by prejudice, emotion or sentiment.” 

I have quoted Justice Malcolm at some length to make the point 

that I would assume that our judiciary is seized of the challenging 

issues he raised. This must be particularly difficult in our case, given 

that the judiciary has to carry out its work in a society in transition, 

working to overcome a past of deeply entrenched divisions and social 

fragmentation, not least along racial lines.  

The questions must therefore arise as to whether there are such 

things in our country as “basic and enduring values to which the 

community subscribes,” “basic values representative of community 

values,” “a common set of moral or social values,” and shared 

“public opinion.” 

If Justice Malcolm was right in his assertion that “the judiciary 

must also keep a ‘weather eye’ on community values in order to 

retain the relevance of their decisions to that community,” it must 

follow that our judiciary, and perhaps our society as a whole, must 

reflect on the question how our judiciary can keep such a weather 

eye on values that may very well be as different and disparate as the 

colonial and apartheid system intended them to be.  

Central to all this is the consideration mentioned by Judge 

Malcolm, that “it is primarily the confidence of the community in the 

legal system which encourages observance of the law.” Accordingly, 

ultimately, the defence and enforcement of the rule of law, and 

therefore respect for the decisions taken by our Constitutional and 

other courts, must rest on whether our people are convinced that 

these decisions are consistent with what Judge Malcolm described as 

“basic values representative of community values.” 

None of us can pretend that the issues we have sought to raise 

are easy to resolve. At the same time, none of us can deny the fact 

that some of our courts have handed down decisions that have 

seemed to be supremely insensitive to the impact that our racist and 

repressive past continues to have on the consciousness, values and 

expectations, certainly of important sections of our people...’ 

The GCB, in paying tribute to former President Thabo Mbeki for 

the role he has played, calls on the present leaders to build on the 

foundations laid down by him.
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