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Sooner or later, usually sooner, 
most junior advocates 

think wistfully about possible 
alternatives to the archaic and 
arcane briefing system with 
which they are lumbered at the 
Bar.

Last year was my second year in practice 
following a previous career in publishing. 
Although I was busier than in my first year 
this was largely as a result of Legal Aid 
criminal work and accepting briefs spurned 
by other advocates - not to be confused with 
a genuine ‘pass-on’ brief - usually because, 
as I eventually discovered, the attorney was 
blacklisted or a renowned non-payer. 

During a particularly lean period when 
my days were spent unproductively trying 
to extract fees owed by these recalcitrant 
attorneys, I was filled with a sudden activist’s 
fervour for changing the system. By now, 
however, I was also wise to the fact that even 
the merest whiff of change to the status 
quo at the Bar would be met by established 
colleagues with as much enthusiasm as, well, 

a pupil, or an in forma pauperis instruction. 
A concerted effort to change the entrenched 
briefing system would, I suspected, be met 
with maximum force and a shoot-to-kill 
policy.

Nonetheless, I made an informal poll of 
other advocates, from rank juniors upwards. 
I eventually discovered for myself what 

everyone had been telling me for some time: 
that the Bar, despite tiny gestures towards 
equitable briefing patterns, is essentially a 
closed shop, an old boys’ and girls’ network, 
a secret society that isn’t a secret. Acquiring 
briefs at the Bar is as formalised and ritualised 
as an arranged marriage, and limited to few 
scenarios. It works like this: 

You were an attorney before, you know 
lots of attorneys and they will brief you. This 
is the most reliable.

Your mentor got you on to your feet with 
your first briefs by promoting you to his/her 
attorneys who continue to brief you. 

You are young and pretty (applies to both 
sexes), and unattached (or give the impres-
sion of being so), therefore senior colleagues 
take you on as a junior and you become a 
regular member of their entourage. 

You were the genius of your year at 
varsity, the Jedi-knight of the class, graduated 
summa cum laude and word has got around 
about this. 

Your father or mother or husband or wife 
or brother or sister is an attorney. 

Your father or mother or husband or wife 
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or brother or sister is a judge. 

You take on briefs rejected by other 
advocates.

As if the above system is not entrenched 
and enduring enough, it is also fortified 
with rules. You may not tout for work. You 
may not accept briefs directly from clients. 
Advertising is now permitted but does not 
appear to be the done thing. The result of 
this system leaves you sitting on your hands 
in your chambers, waiting for the planets to 
shift, (or the phone to ring) at the mercy of 
the cosmos. Not a good place to be among 
some colleagues who, radiating a territo-
rial hostility far removed from the collegial 
bonhomie you were led to expect, see you as 
nothing more than unwelcome competition, 
and regard any moves to a more equitable 
briefing system as prejudicing them person-
ally after their struggle years building up 
their own practices. In Cape Town, advice to 
juniors on building up a practice is generally 
along these lines: ‘Go to Joburg.’ For those 
who have established thriving practices, 
there’s a gung-ho, survival of the fittest men-
tality - the Bar’s not for wimps etc, which is 
hardly helpful to struggling juniors. 

Another result of this system is the 
unequal and often unhealthy power relation-
ships that exist between advocates and 
attorneys, the more junior the advocate and 
the more maverick the attorney, the worse it 
is. Many advocates in their first two years of 
practice don’t want to get unpleasant about 
unpaid fees (by complaining or reporting 
defaulting attorneys to the Bar Council), 
because they’re afraid that that particular 
attorney won’t ever brief them again. Several 
colleagues report that any hint of impatience 
at outstanding unpaid fees produces this very 
threat. Also, from a baby junior’s point of 
view, going to court and not getting paid is 
better than sitting in your chambers and not 
getting paid.

Attorneys tend to have their regulars - 
advocates they’ve briefed for years, who 
they’re used to, who they get on with. 
They’re generally not interested in test-driving 
any new advocates, unless the regular one 
is unavailable and they’re forced to. This is 
understandable for all the obvious reasons - 
they’re constantly busy and under pressure, 
and they don’t have the time and headspace 
to nurse along an untested rookie. Of course, 
it could also be nothing more than laziness 
- it’s just too much effort to go beyond their 
list of regulars.

Nevertheless, the current briefing system 
means that some advocates have more work 
than they can cope with, and others, invari-
ably baby juniors who are potentially equally 

competent even if lacking experience, who 
have nothing and can barely scrape together 
their living or chamber expenses. Surviving 
the first few years of practice has little to do 
with competence and everything to do with 
luck, contacts, endurance and some sort of 
subsidy. Without some means of subsidising 
their lives for the first two or three years of 
practice, those aspiring to join the Bar can’t 
even contemplate it, and for those who risk it 
anyway, the rate of attrition is high. 

And let’s not make the mistake of assum-
ing that all juniors are young and fresh 
out of law school. Many come from other 
careers (medicine, business, teaching, for 
example) and have families to support. They 
bring experience not only from their previ-
ous careers, but also from that old cliché, 
life itself. This is not to be derided, as life 
experience is prerequisite for certain aspects 
of litigation. But how to get this message 
out to attorneys, if the Bar itself is so inert in 
promoting juniors?

The issue of transformation intersects with 
the issue of equitable briefing, and there have 
been efforts in the various Bars at promoting 
black juniors. How effective these efforts are, 
and how sustainable, is not within the ambit 
of this article, but one suspects that apart 
from the odd statement of intent released 
every now and then, not much has changed 
there either. 

Paging though previous issues of the 
Advocate I came across an initiative at the 
Johannesburg Bar where Group 21 intro-
duced a Group Clerk System to assist ‘previ-
ously disadvantaged’ members to secure their 
first briefs (2007 December Advocate). The 
photograph of these now-fortunate-but-pre-
viously-disadvantaged counsel had been ironi-
cally (and perhaps mischievously) positioned 
opposite a smug ‘class’ photograph of mem-
bers of a red-bag brigade (my terminology), 

a group of advocates who, over the years, 
had acted as junior to a senior counsel, and 
had been bestowed with a red bag as a mark 
of appreciation in the traditional manner. 
The photograph was taken at an exclusive 
formal dinner to celebrate this fact. There 
wasn’t a black or female face among them. It 
is exactly this sort of ‘us and them’ mental-
ity that prevails as long as the briefing status 
quo remains. I’m not knocking the traditions 
of the Bar, I’m commenting on the factions 
that exist within it. For a junior struggling to 
pay rent and floor dues, a red bag seems a 
frivolous ambition. 

The issue of transformation, however, 
can also be used to obscure the issue of 
equitable briefing - pointing to transforma-
tion initiatives among what amounts to a 
minority at the Bar still doesn’t address the 
question of other struggling juniors who 
don’t fit the description of those eligible for 
transformation. Are they to be sidelined? 
Should they just accept this as a bar to the 
profession (a bar to the Bar, if you’ll indulge 
me). It’s hard to escape the perception that 
the Bar is deeply interested in the activities of 
the members of the judiciary, but completely 
indifferent to the struggles of the most junior 
if its members. 

Frustrated with the attitudes ranging from 
inertia to downright disapproval, on a trip to 
London I visited the Temple to investigate the 
holy grail of briefing systems - the clerking 
system. At Falcon Chambers (a prosperous 
set of chambers that specialises in property 
law) I met with the Chambers Director who 
explained at length how their system works. 

Instead of chambers comprising a loose 
association of individuals grabbing whatever’s 
on offer (which is what our briefing system 
amounts to), Barristers in the UK join cham-
bers which, to the benefit of all its members, 
has structured itself as a business, markets 
itself to attract clients and ensures the best 
service. Also, within this environment, the 
clerk’s role is central, and absolutely crucial 
to getting juniors up on their feet. When it 
came to briefing a member of chambers, the 
clerks are the first point of contact and it is 
they who advise on members’ availability, 
suitability, diary commitments and fees. 

While this at first seems to suggest that 
instead of sucking up to attorneys, one must 
suck up to the clerks, there are strict guide-
lines to circumvent any possible abuse of the 
system, and of course oversight from the 
Senior Clerk and Director of Chambers. 

This system doesn’t mean that clients 
can’t choose their own counsel – about half 
of the briefs arrive in the clerks chambers 
with the name of a particular counsel on it. 

The issue of transformation 
intersects with the issue of equi-
table briefing, and there have 
been efforts in the various Bars 

at promoting black juniors. How 
effective these efforts are, and 
how sustainable, is not within 

the ambit of this article, but one 
suspects that apart from the odd 

statement of intent released 
every now and then, not much 

has changed there either. 
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But otherwise, this system works to benefit 
all members from the baby juniors through 
to the silks. It’s easier for attorneys too. 
Whenever they urgently need, for example, 
a silk or a senior junior, the clerks can quickly 
find the best available person for the job, 
without the attorney having to indulge in a 
frustrating search. The fee can dictate the 
choice as well, as an attorney may contact 
a clerk, for example, wanting to know who 
would be available for say, R5,000.00 to do 
an urgent? The clerks have the rates of all 
the members on hand, and they prepare the 
invoices, send them out and chase them up. 
This means that the power dynamic referred 
to above between advocates and attorneys 
does not exist. Better, or what? What’s 
more, at the Bar in the UK, the quantum of 
a barrister’s rental and expenses (floor dues 
to us) is proportionate to seniority. So silks 
and senior juniors pay proportionately more, 
and the poor, struggling baby juniors less. I 
can almost hear the crash of falling bodies 
in chambers around the country as senior 

members of the Bar swoon in contemplation 
of this heresy - after all it was never done for 
them and they survived.

While it’s to be expected that any mean-
ingful change is often strenuously resisted, 
the introduction of a clerking system need 
not threaten those who have established 
their practices and may even benefit them - 
there may be away to introduce this without 
a wholesale overhaul of the current system 
of patronage. For example, introducing a 
clerking system for an advocate’s first five 
years of practice only, or perhaps growing a 
clerking system year by year with each intake 
of new members until they are at a particular 
level of seniority. 

The introduction of a clerking system 
would probably resolve some of the issues of 
transformation at the Bar at the same time. 
Just ensuring that briefs are fairly and equi-
tably distributed would do more than help a 
junior build a practice - it could be structured 
to do so weighed in favour of transformation 
but without the patronising tags of ‘previ-

ously disadvantaged’ or singling out anyone 

as a ‘special needs’ counsel. The Legal Aid 

Board rota works like this. 

In 2006 December Advocate there is 

an excellent and comprehensive article on 

how practices are managed at the London 

Bar, which sets out the advantages of that 

system, or at the very least, the advantages 

of having a practice manager (there are no 

disadvantages). Unfortunately, instead of 

being a galvanising call to action, the piece 

ends with the timid recommendation that 

each set of chambers ‘at its election’ adopt 

a system of this type. This is exactly the 

problem. Everyone is far too cautious to rock 

the boat. As a result, nothing has changed. 

And nothing will ever change unless, instead 

of meaningless ad hoc gestures and state-

ments of intent, the junior Bar, in particular, 

mobilises itself to act decisively and lobbies 

for comprehensive changes to the entire SA 

Bar. Ultimately, these changes will benefit the 

legal profession as a whole.
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