
40      advocate    April 2009

FORUM

Historic land-grabbing 

Forced removals have been the time-
honoured method of dispossessing people 
living on land and who derived the benefits 
that come with being able to exploit the 
natural and other wealth afforded by land 
ownership. The wholesale displacement of 
communities took place under the guise of 
expropriation, urban renewal or some grand 
social experiment. 

Hundreds of thousands of people were 

dispossessed of land rights under the 

justification of separate development, but 

in truth more as a means to take arable 

land or provide a ready source of cheap 

labour (compare the Department of Land 

Affairs and Others v Goedgelegen Tropical 

Fruits 2007 (10) BCLR 1027 (CC) at para 

70). The former Northern Rhodesia and 

Southern Rhodesia witnessed the removal 

of communities farming around urban areas 

to so-called ‘tribal trust lands’. The pretext 

was to allow the land to come under more 

efficient commercial farming activities. 

However, its purpose was to give white 

settlers prime arable land in high rainfall 

areas or close to the cities. Although on a 

small scale, Mugabe’s ‘Operation Clean Out 

the Filth’ was said to be part of an urban 

renewal program. It too was politically 

inspired in order to cut down the number of 

opposition supporters who could cast votes 
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in key urban constituencies.
Apartheid-style removals may be a thing 

of the past. However, other forms are alive 
and well.

Land-grabbing in a 
constitutional democracy

We have in place a series of impressive stat-
utes dealing with the resettlement of those 
who were dispossessed of their rights in land 
as a consequence of racially-discriminatory 
laws or practices. 

Most significantly, these laws are 
entrenched in our Bill of Rights. Section 25(7) 
of the Constitution expressly provides for 
restitution or other forms of redress to those 
who were dispossessed as a consequence 
of race. Under section 25(5) the State is 
obliged to take reasonable measures to 
enable citizens to gain access to land on 
an equitable basis. Sections 25 (4) and (8) 
recognise the State’s obligation to redress 
the results of past racial discrimination via 
land, water and related reform, which steps 
include providing equitable access to all 
natural resources. 

The clearest expression of national 
legislation which gives effect to these tenets 
of our Constitution is to be found in the 
Restitution of Land Rights Act 22 of 1994. 
There is also other remedial legislation, such 
as the provisions of sections 104(1) and (2) 
of the Minerals and Petroleum Resources 
Development Act 28 of 2002 (MPRD Act). 
The MPRD Act requires the relevant Minister 
to give preference for the acquisition of 
what are generally referred to as ‘new order 
mining rights’ to communities entitled to 
own the land in question.

Other legislation allows the Minister of 
Land Affairs to upgrade certain long-held 
occupation rights (such as those of so-called 
‘labour tenants’) to full-blown rights of 
ownership in particular circumstances.

The initial implementation of these 
initiatives represented round one of the fight 
for land.

Despite all this, we are now witnessing 
the grabbing of land and its resources 
from those who the Constitution and the 
Restitution Act seeks to protect and benefit. 
We should appreciate that the exploitation 
of these communities is morally as insidious 
as were forced removals. The effect is likely 
to be the same - communities unable to 
rise above poverty, unable to obtain better 
education for their children, unable to obtain 
adequate healthcare, with the young and 
the elderly being a permanent burden on the 
State whilst others migrate to the city slums.

There is little or no redress for 

communities that are preyed upon and 
whose land or the rights to exploit their 
land are being disposed of. This is because 
their rights are being acquired by others, 
either under legally-binding commercial 
arrangements concluded ostensibly by 
duly appointed community leaders, or 
by Government Departments or Local 
Authorities whether unwittingly or otherwise.

It may well be that communities give 
up some or significant rights in the land 
they hold because the amount to be paid 
by the purchaser appears substantial. But 
the members of the community are rarely 
given the opportunity to make an informed 
decision because they are not made privy to 
all relevant considerations, and there rarely 
is a genuine tender process even when the 
rights involved run into many millions of 
rand. 

Most significantly, in my view, the true 
value of the loss or diminution of the rights 
to the community at large is not considered. 
Few communities take into account that 
proposed transactions with business 
enterprises remove or deplete the benefits 
of habitation and what the land can yield 
(whether directly or through commercial 
exploitation) and that these deals may have 
a long-term prejudicial effect. There are 
also communities who believe that they are 
the ones who have suffered and look to 
quickly enrich themselves with no regard 
to the requirements of their children or 
grandchildren.

The purpose of land reform is not only 
to provide a roof over someone’s head but 
also to provide long-term socio-economic 
upliftment for both present and future 
generations of community members. The 
concept of ‘tribal lands’ (which are held 
in trust for communities and which may 
not be sold, except in small parcels and 
under carefully controlled conditions) may 
hark back to colonialism or smack of being 
patronising. Nonetheless, suitably modified, 
it is the model still applied in Botswana more 
than 40 years after it gained independence 
from the United Kingdom in 1966.

The majority of our people experienced 
first-hand the effects of forced removal. 
Some of the victims are now engaged in 
exploitative practices which, if successful, 
will once again dispossess disadvantaged 
communities of their rights. 

Some 30 years ago, I represented the 
Putfontein community when they were 
dispossessed of land by way of State 
President Proclamation. Over the past seven 
years, I have been involved in land restitution 
matters and I am beginning to witness an 
equally insidious form of dispossession, 

which is now through commercial 
exploitation by those with economic or 
political clout.

Exploitation has taken the form of 
inducing communities to part with mining 
rights or mining licences instead of forming 
joint venture companies to conduct the 
mining operations. Attempts have also 
been made to take away land rights or to 
acquire de facto permanent land use rights 
(whether directly or by giving majority control 
to outside entrepreneurs) in circumstances 
where the outsider provides no more than 
management services. 

In my view, it is necessary to introduce 
legislation that will ensure that the real rights 
conferred on communities and willingly 
paid for by taxpayers alive to the purpose 
of land reform, remains in the hands of the 
community and that commercial relationships 
are conducted under separate operating 
companies with adequate safeguards in 
place, including performance requirements, 
limitation on percentage shareholding by 
non-community members, dedicated skills 
transfer programmes where applicable and 
readily enforceable breach and cancellation 
clauses. In short, a legislative poison pill that 
prevents outsiders from acquiring either 
the real rights or majority control of any 
commercial operations relating to returned 
land.

Aside from being influenced by what we 
have witnessed here, I have also seen what 
occurs in normal societies where people give 
up the land for development because they 
do not have access to resources, or are not 
afforded State protection, to allow them to 
retain rights in the land whilst only parting 
with use rights to commercial enterprises. 

Poison pill - the seven-
generation curse

Langkawi is off the north-west coast of 
Malaysia. Just before her execution, Mahsuri, 
a beautiful local woman, pleaded her inno-
cence to charges of adultery and cursed the 
island and its people for seven generations. 
Langkawi is an island of myths and legends. 
There, curses are taken very seriously. No 
one doubted that Mahsuri’s curse would be 
effective - her blood that poured from the 
gash made by the executioner’s blade turned 
white, signifying her innocence. I arrived 
shortly after the seventh generation had 
passed on. There were less than a handful 
of hotels and the population lived off the 
land and were able to produce for mainland 
markets. 

This was in sharp contrast to Penang. 
Penang is an island littered with hotels. 
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Locals who were unable to obtain 
employment in the tourist industry (and the 
industry was suffering at the time) lived in 
pokey tenements in the town; many lived 
in poverty. A constant thought as I walked 
through the town, was how much they 
or their parents had been paid to give up 
the land which had provided shelter and 
sustenance for many generations. With 
hindsight, could these riches that the land 
was capable of bestowing for the long-term 
benefit of its inhabitants ever be worth the 
amount actually received, and which, from 
observation, appeared to have been used up 
within a single generation?

I am certainly not advocating a return 
to pre-agrarian revolution days. What I 
am advocating is that those communities 
that have acquired land rights under the 
restitution process should not be permitted 
to dispose of their real rights in order to put 
the land to commercially productive use, 
unless the land is surplus to the long term 
needs of the community and it shares in 
the rewards of developing and disposing of 
those portions. Entrepreneurs should not be 
the middlemen insofar as property transfer is 
concerned. Symbiotic commercial structures, 
where both the community landowner and 
the developer obtain fair long term returns 
are feasible. 

Mahsuri’s seven generation curse was 
a poison pill. Legislative intervention can 
serve the same purpose to protect the 
ongoing ownership of land rights and a more 
equitable exploitation of those rights. 

Abuse of land reform process

In retrospect, the Land Claims Commissioners 
would have counted themselves fortunate 
if they only had to deal with the sporadic 
case of officials being bribed to pay excessive 
compensation to a landowner. 

However there followed instances 
where some farm owners, whose land 
had been acquired for a community under 
the restitution process, concluded land 
management agreements. They would run 
up expenses which the community was 
unable to meet and would then attempt to 
reacquire the land under a forced sale. 

However, as the business and mining 
sectors became aware of community claims 
over valuable tracts of land, the overtures 
made to community leaders or to authorities 
for a significant piece of the action increased. 

There has always been the well-
recognised method of taking over valuable 
rights in land by making treaty with local 
leaders whose compliance or even complicity 
could be secured for any number of reasons, 

including well intentioned leaders who 
unfortunately had inadequate access to 
sound commercial advice.

The present-day variant is to make deals 
with the community leadership or smaller 
claimant groups within the community, 
which require them to give up effective 
control over tracts of land or to the mineral 
wealth. This is achieved either by directly 
transferring rights or through shareholdings 
in special purpose vehicles (where the 
community is left only a minority interest) 
or through one-sided and long term 
management agreements which allow what 
in truth is a developer to dictate how the 
land will be used and what percentage of the 
profits (after deducting expenses which are 
not subject to scrutiny) will eventually trickle 
down to the community.

Whatever form is used, these latter day 
barons get a foot in early enough to tie up 
agreements without any tender process and 
whilst the community remains uninformed 
as to the true value of the land or its mineral 
wealth or other potential, and uninformed 
about the optimal way of structuring such 
arrangements.

Our own Manhattan Island deal

Peter Minuit had an appropriate surname. 
He is credited, as the Director General of 
the Dutch Colony of New Netherlands, with 
acquiring Manhattan Island in 1626 for 
goods to the value of 60 Guilders - at best, 
some US$1 000 in today’s terms.

This pales into insignificance when 
compared to the deal struck by the 
Mbombela City Council. Hectare for hectare, 
they would be paying 99% less than Minuit 
did.

In 2003 the Matsafeni community 
acquired land pursuant to a settlement 
agreement to which the Minister of 
Agriculture and Land Affairs was privy. 
Not only was a community that had been 
dispossessed of land resettled and given 
permanent land rights, but so too were other 
lawful occupiers such as labour tenants who 
were living on the settled land or on other 
land. From memory, over 4500 individuals 
were resettled on some 5000 hectares of 
land for which the state paid the landowner 
some R57 million.

A single trust was established to look after 
the interests of both community groups. 
In 2007, some 118 hectares were sold by 
the communities’ then board of trustees to 
the Mbombela City Council (responsible for 
Nelspruit) for the princely sum of R1.00. 

This prime land is just outside Nelspruit. 
Manhattan Island is about 50 times larger 

than the area acquired by the City Council. 
Hence the Mbombela City Council can 
justifiably claim to have concluded the 
greatest one-sided land deal in recorded 
history.

It is quite evident that if the City Council 
had succeeded with its action, it would 
have allowed developers to exploit the 
commercial advantages inherent in the 
land which surrounds the 2010 Nelspruit 
football stadium. In order to understand the 
mindset, it is worth considering what the 
municipality did not do. It did not attempt 
to expropriate the stadium (which happened 
to be built on the community’s land) but 
preferred to acquire from the trustees the 
overwhelming bulk of the 118 hectares of 
prime development land which surrounds the 
stadium itself.

Justice Ntendeya Mavundla is reported 
(Despatch Online of 24 June 2008) to have 
described the Mbombela City Council as 
guilty of ‘unethical and unconstitutional 
behaviour’. The judge indicated that the 
scheme was little different from those 
initiated when settlers and colonial 
authorities robbed naïve communities of land 
in return for ‘shiny mirrors or buttons’. The 
judge is also reported as having said that he 
intends ‘… to find a manner to get them to 
answer for their actions.’

It is significant, in the context of 
this article, to note that the Minister of 
Land Affairs and the Chief Land Claims 
Commissioner intervened and warned of 
the dire consequences should the sale go 
through. Nonplussed, the City Council tried 
to push through the transfer of ownership 
under the R1 agreement. Also significant is 
that the City Council intended to relocate 
the Matsafeni residents to an area some 
25 kilometres away. The irony should not 
be lost: but for the Court’s intervention, 
the local authority whose own members 
no doubt had endured the hardships of 
forced removal were guilty of the same 
reprehensible actions – now greed and 
indifference to poor communities replaces 
notions of racial superiority. 

New order mining rights

The MPRD Act confers ‘new order mining 
rights.’ Previously individuals owned the min-
erals in the ground and could exploit them 
or cede their rights to another. The MPRD 
Act starts from the premise that Government 
owns all the mineral wealth and will confer 
on others the entitlement to exploit this 
wealth via licences of limited duration. 

The purpose of the legislation is to meet 
the constitutional objective of making the 
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natural resources of the country available to 
all and not to have them remain locked in 
the hands of only those who historically were 
entitled to own rights in land outside Black 
scheduled areas. I have already mentioned a 
provision in this Act which gives preference 
to disadvantaged communities on whose 
land minerals are found.

Despite this well-intended piece of 
legislation, the Department of Mineral and 
Energy Affairs (DMEA) appears to have little 
interest in either looking after or protecting 
the rights of communities that have 
reclaimed land on which minerals are found. 

By way of example: the DMEA did not 
bother to provide a community with an assay 
of the true value of the old order mineral 
rights in land to enable it to properly assess 
the offer made by a businessman to exploit 
those rights. Whether or not the proposed 
transaction could be justified commercially 
is dependent upon the anticipated mineral 
yield.

Another illustration is where a community 
made it known, before any mineral or 
mining rights had been conferred, that it 
was reclaiming under the Restitution Act, 
land from which it had allegedly been 
dispossessed. During the land claims process, 
the DMEA had no qualms about giving 
the mineral rights, under the old Minerals 
Act, to a group of businessmen and had 
no qualms about converting those mineral 
rights into a new order mining right. This 
despite DMEA’s knowledge of the claim, 
despite not having invited the community 
to state its position, and despite the land 
being zoned ‘agricultural’ and there being no 
environmental approval by the responsible 
authorities. The DMEA’s response is that it 
did not have to consult with the community 
despite the lodging and subsequent 
gazetting of the land claim.

Whatever the law might be, the DMEA’s 
conduct is inimical to the land reform 
objectives spelt out in legislation and to 
which every department of state is subject.

There is a broader concern. A stop 
must be put to allowing the wholesale 
plundering and degradation of land by the 
indiscriminate conferring of mining rights. 
Land from the pristine Wild Coast through 
to the Western Cape is being ravaged by 
mining or the prospects of mining with scant 
regard to its impact on the environment or 
affected communities. Some of these rights 
are not even being conferred on locally-
controlled companies although community 
land is affected. One thing is a given – few if 
any minerals suffer degradation. Accordingly, 
there is no great urgency to dig them out 

before the environmental authorities have an 
opportunity to properly consider the short 
term and long term impact of stripping the 
land of its natural protection or other assets 
(whether it be windbreaks, vegetation or 
game). DMEA has a potential conflict of 
interest if it persists with performing the task 
of procuring revenues through allocating 
licenses and at the same time performing its 
own so-called environmental impact studies. 

Fronting

Recently, big players are making their pres-
ence felt in land claims matters. Some have 
regard to the interests of the community. 
There are also some who support claims 
lodged either by a small family group or 
by a faction rely on a claim lodged by the 
larger community to support their own bid 
for the land even to the exclusion of the 
broader community. Generally the land at 
stake is extremely valuable. Sometimes these 
marginal groupings have only surfaced well 
after claims were either settled or finalisation 
of the claim was imminent. 

The advent of these Johnny-come-
lately’s, who appear to be suddenly 
possessed of financial backing, suggests 
that memoranda of understanding or even 
binding agreements are in place which will 
give the backers the right to exploit the 
land, presumably on their terms, if the claim 
is ultimately successful. Their intervention 
runs the risk of creating divisions within 
established communal structures and in some 
cases has already raised ethnic divisions.

Post-settlement assistance

The Restitution Act envisages that the 
function of the Land Claims Commission 
does not end once land has been restored to 
a community. Although ultimate approval lies 
with the Minister of Lands, the Commission 
is required to be involved in agreements 
relating to the terms of the land settlement 
and the use to which the land will be put. 

The Commission’s stated position is not 
to act in a patronising manner by dictating 
to communities what is in their best 
interests. Nonetheless, as I understand it, the 
Commission wishes to achieve a situation 
where the community can make a properly 
informed decision as to their land use 
requirements. This includes an assessment 
of the community’s long term requirements 
based on projected growth and the best 
exploitation of land surplus to residential, 
agricultural or other requirements. The 
community is also informed of the availability 
of State grants, the utilisation of State 

resources and other preferential assistance. 
In this way, the procurement of 

equipment, seed or game, the obtaining of 
local grants for development projects and 
so on are made available at a fraction of the 
cost that would otherwise be incurred in an 
ordinary business relationship.

It must be accepted that some of the 
Commission’s offices are more efficient 
and have greater expertise than others. 
Nonetheless, in the long-term giving up 
assets at a price far less than their value or 
needlessly giving up control of real rights 
in land amounts to a permanent loss and 
ultimately a deprivation of the very assets 
purchased by the State which were intended 
to uplift the community and make it self 
reliant.

Agricultural land utilisation also requires 
addressing. We no longer have the luxury 
of allowing arable land to be tilled on a 
subsistence-type basis. We have too many 
mouths to feed to jeopardise our food 
security. 

The way forward

There appear to be four areas that need to 
be addressed urgently. 

First, a stop must be put to the conclusion 
of agreements which either give up real 
rights in land, or deprive the community of 
a fair share of the profits, earned through 
mining, agricultural or other commercial 
activity on the land. Of course, there will be 
exceptional circumstances but they must be 
effectively controlled. Likewise, there should 
be an effective implementation of skill’s 
transfer.

 Land once acquired should not be 
disposed of without due regard to the 
future needs of the community and those 
who will either need to live on the land 
or be supported through its commercial 
exploitation. If there are deals to be made 
then they should be for management 
agreements or at an operational level 
without putting the asset held by the 
community at risk nor to transfer de facto 
control of any of the real rights in land 
held by the community. Clear exceptions 
are where there is land surplus to the 
community’s long term needs, provided it is 
disposed of at fair value and does not entail 
giving up a realistic community opportunity

There is a need for legislation to ensure 
that the taxpayers’ money, which was 
provided for the restoration of land to 
communities, does not become dissipated 
nor that the community is plunged back 
into poverty. Land reform must also provide 
the means of social upliftment well into 
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the future through exploiting the economic 
potential of the land and to restore dignity 
and self worth. If we allow the community 
itself to reap minimal rewards from the land 
whilst closing an eye to the real benefits 
passing on to so-called business partners, 
then the communities will be back where 
they started at billions of rands of wasted 
expense.

Secondly, all government and local 
authorities must come to the party. What 
they have countenanced should be undone. 
Many businessmen who acquired rights 
on land subject to community claims, will 
have taken the risk of doing so with their 
eyes open. In my view, the constitutional 
objectives of land reform are clear. If they 
have not been adhered to then those 
involved only have themselves to blame 
for taking the chance. Once again, I would 
advocate legislation which, at the least, 
targets any transaction where real rights 
that would otherwise have gone to the 
community will be re-transferred to them 
whilst catering for exceptional circumstances 
and providing suitable transitional 
arrangements. 

Thirdly, there should be an efficient and 
expeditious assessment of a community’s 
land use requirements. It ought to take 
into account both the current and future 
needs of a growing community and 
properly determine the long term residential 
requirements and the best exploitation 
of surplus areas on a proper commercial 
footing. Where agricultural land is 
concerned, the national requirement of food 
security through proper and efficient land 

utilisation must be given priority above pure 
subsistence farming. Aside from large scale 
commercial farming where management is 
given to competent commercial organisations 
(which must be subject to performance 
guarantees, production quotas and so forth, 
including transfer of skills requirements), 
both Kenya and Malawi have initiated 
what are said to be efficient and improved 
subsistence farming models. Israel has the 
Moshav model. Each allows small-hold or 
community farming activities to benefit from 
economies of scale and produce enough for 
the city markets as well.

In this context, it should be recalled that, 
as a member of the African Union, we have 
committed ourselves to increase the national 
budget allocations for the agricultural sector 
by not less than 10% and have set a goal 
of 6% annual growth in food production by 
2015. 

In short, there are many innovations and 
financing models that are proving successful 
in other African countries. They have been 
structured to preserve the existence of small 
scale farmers without jeopardising their 
rights to own the land, to exploit it to the 
best advantage and to gain both production 
and general business skills.

It appears that urgent remedial legislation 
is necessary to shore up the land reform 
initiative so that we do not end up where 
we started. We should not have to wait for 
a victim of avarice to force us to appraise 
the situation. We still have the opportunity 
to put into law appropriate measures that 
prevent the exploitation of communities by 
ensuring that they remain the sole beneficial 

owners of real rights in land and the right 

to exploit its mineral and commercial 

wealth. Legislation can also ensure that clear 

distinctions be drawn between the rights 

in the land and the existence of separate 

special purpose operational companies 

that can exploit the land in suitable joint 

venture agreements, or under management 

agreements, with outside commercial 

enterprises.

Finally, the legislatively-endorsed route 

of requiring departments in dispute with 

one another to reach agreement before 

approaching the Constitutional Court 

(see sections 41(3) and 167(4)(a) of the 

Constitution) leads to unacceptable 

compromises on matters that involve rights 

issues which appear to be constitutionally 

entrenched. Once again, clear-cut legislation 

which prevents government departments 

or local authorities from undermining the 

proper application of land reform should 

be put in place. In this way, organs of state 

can neither turn a blind eye, nor frustrate 

land restitution objectives, as witnessed in 

Nelspruit. 

Courts can only deal with issues that 

come before it. Individuals in affected com-

munities do not normally have the resources 

to challenge corrupt or inequitable deals 

involving their land. We cannot afford the 

situation to become endemic. There is just 

so much land and this is our only opportu-

nity to provide meaningful socio-economic 

upliftment to communities that suffered the 

consequences of land dispossession.

The Bar journal 21 years old


