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Crime and punishment
in present-day South Africa:
A cryptic look at restorative

justice

By Leon Vermaak, forensic criminologist in
private practice; former magistrate and senior
public prosecutor

T

hat crime in South Africa
is now reaching alarming

– perhaps even epidemic –
proportions, cannot be doubted.
Every day new ‘statistics’ are
added to the already long list
of the victims of murder, rape,
armed robbery and other types of
serious violent crimes. The latest
of these have been the victims of
xenophobia. Unless something
drastic is done to curtail crime, we
are facing anarchy and chaos. In
S v Dlamini; S v Dladla and others;
S v Joubert; S v Schietekat 1999 (2)
SACR 51 (CC) at 80d-e Kriegler J
acknowledged this when stating:
‘It would be irresponsible to ignore
the harsh reality of the society
in which the Constitution is to
operate. Crime is a serious national
concern.’
One wonders what happened to the
vision of a prosperous and peaceful ‘rainbow
nation’ many of us had with the dawning of
the ‘new’ South Africa. The chaos that exists
has reached such alarming proportions that
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one cannot but
help to recall the
following words
of Charles Dickens,
which seem so appropriate to our present
situation:
‘It was the best of times, it was the
worst of times, it was the age of wisdom, it
was the age of foolishness, it was the epoch
of belief, it was the epoch of incredulity, it
was the season of light, it was the season of
darkness, it was the spring of hope, it was
the winter of despair, we had everything
before us, we had nothing before us’ (A Tale
of Two Cities).
It is against this background that I wish
to express a few remarks on the topic of
sentencing. As will be appreciated, this is a
very complex issue and cannot be dealt with
adequately in the space of a few paragraphs.
Although this discussion will of necessity be
very brief, I will nonetheless endeavour to
touch upon the most important aspects. I
especially wish to draw attention to restorative justice.
Before commencing with a brief discussion of this mode of punishment, it would
not be inappropriate to have regard to the
following:
History has shown that the traditional
approach to crime and criminals has not
reduced criminality to any marked degree. In

spite of severe
punishment,
the crime
figures have
steadily increased
and the prison
population has grown.
While the threat of punitive
sanctions probably deters a certain section
of the population (especially the ‘average
citizen’ with relatively healthy social values),
there is very little, if any, scientific evidence
that severe sentences, or the expectation of
these, effectively deter actual or potential
law-breakers, especially poorly socialised
persons with an impaired sense of judgment,
poor control and a low frustration tolerance
– as is often manifest in violent offences of
an emotional content. Furthermore, experience indicates that, while some offenders do
benefit from it, custody in itself presents no
permanent protection for society. All but a
few of the prisoners are eventually discharged, and the majority are subsequently
rearrested for further crimes. It is clear that
imprisonment usually only serves a retributive and community protective function, and
that the rehabilitation of inmates is severely
restricted by a high imprisoned population
and the shortage of trained manpower,
as well as the prison subculture. See the
remarks in S v Nel 1995 (2) SACR 362 (WLD)
at 366.
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In his annual report for the period
2003/2004 the Inspecting Judge of Prisons
(Judge Fagan) had the following to say in this
regard:
‘Our prisons are bursting at the seams.
With space for 114 787 prisoners, 187
640 are crammed in. The result is at best
problems with food, health, exercise,
stress levels and rehabilitation. At worst
prisoners are dehumanised, develop a
grudge against authority and turn prisons into universities of crime … have to
drastically reduce the number of prisoners so that meaningful rehabilitation programmes can be implemented. For a start
there is the appalling number of awaiting-trial prisoners - 53 876 out of our
total of 187 640 prisoners. These prisoners remain in prison waiting to be tried
for an average of about 3 months, some
for years. About 60% of them will not be
convicted. Until their court appearance
they just lie or sit all day in overcrowded
cells without any instruction that could
improve them. Unnecessary arrests by the
police, unaffordable bail and delays in
completing cases are the main causes. As
regards the sentenced prisoners, use of
alternatives to incarceration such as correctional supervision should be encouraged’ (pp. 4-5).
The situation remains unchanged!
In S v Shilubane 2008 (1) SACR 295 (TPD)
Bosielo J stated in similar vein at 297c-d:
‘I feel constrained to remark that,
unless presiding officers become innovative and proactive in opting for other
alternative sentences to direct imprisonment, we will not be able to solve the
problem of overcrowding in our prisons.
Inasmuch as it is critical for the maintenance of law and order that criminals be
punished for their crimes, it is important
that presiding officers impose sentences
which are humane and balanced. There
is abundant empirical evidence that
retributive justice has failed to stem
the ever-increasing wave of crime. It is
furthermore counter-productive, if not
self-defeating.’
In view of what has been said so far, summary imprisonment should only be resorted
to in extreme cases - cases where the court
really has no other alternative, due to the
nature and seriousness of the offence. This is
also applicable to cases where the offender
has a long list of previous convictions,
thereby showing a propensity to commit
crime. Such a person is a menace to society
and should be kept behind bars.
This brings me to restorative justice.
Owing to recent developments in criminal

law, the approach in most leading countries
is to utilise alternative punishment options
that serve a retributive as well as community protection function. One such option is
restorative justice.
At the outset it must be emphasised
that restorative justice ‘cannot provide a
single and definitive answer to all of the ills
of crime and its consequences. Restorative
justice cannot ensure that society is protected
against offenders who have no wish to
reform, and who continue to endanger our
communities’ (Bertelsman J in S v Maluleko
2008 (1) SACR 49 (TPD) at 54). However, ‘on
the other hand restorative justice, properly
considered and applied, may make a significant contribution in combating recidivism by
encouraging offenders to take responsibility for their actions and assert the process
of their ultimate reintegration into society
thereby’ (Bertelsmann J in S v Maluleko
(supra)).
The learned judge goes on to say that
restorative justice, seen in the context of
an innovative approach to sentencing, may
become an important tool in reconciling the
victim and the offender, and the community
and the offender. It may provide a whole
range of supple alternatives to imprisonment.
This would ease the burden on our overcrowded correctional institutions.
It is important to keep in mind that ‘if
restorative justice is indeed to make a significant contribution to sentencing options … it
must be applied only in appropriate circumstances and must be developed in a constitutionally acceptable manner’ (Pickering J in
S v Saayman 2008 (1) SACR 393 (ECD) at
403a).
The question logically arises what is
meant by restorative justice. In an article
‘The Restorative Justice Bug Bites the
South African Criminal Justice System’, by
Boyane Tshelela in (2004) 17 South African
Criminal Law Journal 1r, the author quotes
various definitions as to what restorative
justice is aimed at. The author quotes from a
comprehensive Canadian definition by Robert
Cormier:
‘Restorative justice is an approach
to justice that focuses on repairing the
harm caused by crime while holding
the offender responsible for his or her
actions, by providing an opportunity for
the parties directly affected by the crime
- victim(s), offender and community - to
identify and address their needs in the
aftermath of the crime, and seek a resolution that affords healing, reparation
and reintegration, and prevents further
harm’ (at page 7).
The author underlines that restorative

justice shifts the focus of the criminal
process from retribution to healing and reestablishing societal bonds. It concentrates
on the development of the offender into a
responsible member of society, through the
process of acknowledging the hurt suffered
by the victim and society, and taking steps to
eliminate the effects of the crime upon these
individuals and the community at large.
In S v Maluleko (supra) Bertelsmann J has
the following to say at 52g:
‘Restorative justice has been developed by crimnal jurists and social scientists as a new approach to dealing with
crimes, victims and offenders. It emphasises the need for reparation, healing
and rehabilitation rather than harsher
sentences, longer terms of imprisonment,
adding to overcrowding in jails and creating greater risks of recidivism.’
He then goes on to quote from an article
by Mike Batley and Fraggy Maepa ‘Beyond
Retribution prospects for Restorative Justice
in South Africa’:
‘While improving the efficiency of the
criminal justice system is necessary, applying harsher punishment to offenders has
been shown internationally to have little
success in preventing crime. Moreover,
both these approaches are flawed in that
they overlook important requirements
for the delivery of justice, namely:
• Considering the needs of victims;
• Helping offenders to take responsibility on an individual level; and
• Nurturing a culture that values
personal morality and encourages
people to take responsibility for
their behaviour.
Considering that crime rates in South
Africa remain high and that government’s focus appears to be on punishment rather than justice, a different
approach is needed.’
In Dikoko v Mokhatla 2006 (6) SA 235
(CC) (2007 (1) BCLR 1) Sachs J (with reference to Skelton ‘The Influence of the Theory
and Practice of Restorative Justice in South
Africa, with Special Reference to Child
Justice’ (unpublished doctoral thesis, Pretoria
University, 2006)) stated as follows at 114:
‘The key elements of restorative
justice have been identified as encounter,
reparation, reintegration and participation. Encounter (dialogue) enables the
victims and offenders to talk about the
hurt caused and how the parties are
to get on in future. Reparation focuses
on repairing the harm that has been
done rather than on doling out punishment. Reintegration into the commu-
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nity depends upon the achievement of
mutual respect for and mutual commitment to one another. And participation
presupposes a less formal encounter
between the parties that allows other
people close to them to participate.’

the victim, ie community service. . . .’

In S v M (Centre for Child Law as Amicus
Curiae) 2007 (2) SACR 539 (CC); (2007 (12)
BCLR 1312) Sachs J commented at 62:

‘Anecdotal evidence exists of succesful
pilot projects that have been launched
to help offenders to take responsibility
for their actions and to begin a reconciliation process with the victims, such
as the project at the Rooigrond Prison
in the North West Province, where rape
offenders, sentenced to long terms of
imprisonment, were reconciled with
their victims and a healing process was
thereby started. The victims and the
offenders met within the confines of the
prison after advance counselling. The
offenders apologised to the victims in an
effort to enable the latter to find closure
of the relevant incident and its consequences. Acceptance of the apology
should encourage the offenders in their
rehabilitation.’

‘Another advantage of correctional
supervision is that it keeps open the
option of restorative justice in a way that
imprisonment cannot do. Central to the
notion of restorative justice is the recognition of the communtiy rather that the
criminal-justice agencies as the prime site
of crime control.’
And at 72:
‘To start with, her offer to repay the
persons she defrauded appears to be
genuine and realistic, and it would have
special significance if she is required to
make the repayments on a face-to-face
basis. This could be hard for her, but
restorative justice ideally requires looking the victim in the eye and acknowledging wrongdoing.’
It would seem that restorative justice
has received more attention in, inter alia,
Zimbabwe than in South Africa to date. In
S v Shariwa (2003) JOL 11015 (SH), Ndou J
said the following at f-g:
‘The convicted person should not be
visited with punishment to the point of
being broken. . . . Whatever the gravity
of the crime and the interests of society,
the most important factors in determining the sentence are the person, and
the character and circumstances of the
crime. . . . Imprisonment, originally a
mere matter of detention until a debt
is paid or a trial determined, has now
become the most usual punishment for
most crimes, except for minor offences
for which non-custodial sentences are
imposed. This is so because despite the
various associations of benevolent men
and women and experts in penology, no
practical alternative has worked in most
jurisdictions. In our jurisdiction there has
been a paradigm shift. First, over the
years our superior courts have emphasised that a sentence of imprisonment
is a severe and rigorous form of punishment, which should be imposed only as
a last resort and where no other form of
punishment will do. Second, there have
been concerted efforts to shift from the
more traditional methods dealing with
crime and the offender towards a more
restorative form of justice that takes into
account the interests of both society and
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As far as the South African situation is
concerned, it seems that restorative justice
is still in its infancy. In the case of Maluleko
(supra) Bertelsmann J stated as follows in this
regard at 54a-c:

However, there seems to be light at the
end of the tunnel. In a manual for prosecutors issued by the National Prosecuting
Authority and entitled Prosecutors Delivery
Handbook, the following appears at pp. 30
– 31:
‘Restorative Justice as a means of
avoiding prosecution and incarceration
The purpose of restorative justice is
disposal of the case where there is no
prosecution but the balance between
the offender and the victims is restored
without the accused being detained
awaiting-trail.

tion and not on punishment.
In practice the facilitator will convene
with the offender and victim. The victim
will have the opportunity to address the
offender and to inform him/her how the
crime affected and hurt him/her (financially, physically and emotionally). The
victim will also have the opportunity to
ask the offender questions. This will be
followed by a discussion and eventually an apology by the offender. The
two parties will then decide on a way
this can be remedied. Any undertaking
should preferably be in writing to remind
the offender of his/her obligations and
to monitor progress. If the community
needs restitution, this may also form part
of the undertaking.
Restorative justice offers communities
the chance to heal themselves, build a
sense of community, and reinforce the
values of a healthy community.
Basic requirements:
• The offender must admit guilt;
• The victim must be willing to participate in the process;
• The process should be available for
first-time offenders, young offenders, young offenders and offenders
of minor crimes only.
Victim-support organisations should
be invited to take part in the planning
and managing of restorative justice
services.
The offender will try to make amends
by:

Restorative justice in terms of the
Probation Services Act, no 116 or 1991,
means the promotion of reconciliation,
restitution and responsibility through
the involvement of the child, the child’s
parents, family members, victims and the
communities concerned.

• Expressing his/her repentance;

It is a process very similar to diversion aimed at reducing the number of
awaiting-trail detainees and the number
of cases on court-rolls.

The facilitator must monitor the pro-

It does not necessarily involve any official Department or social worker, but will
always involve the offender and victim.
The process is driven by volunteers in the
community.
Members of the community act as
facilitators between the accused and
victim, and attempt to address the hurts
and needs of both and bring about justice by trying to repair the harm that was
caused. The focus is rather on rehabilita-

• Restorig the situation in monetary
terms;
• Performing community service;
• Undergoing any treatment that will
benefit him/her.
cess and inform the prosecutor whether
the offender has complied.
When a program of restorative justice
is not successfully completed, the case is
brought back to court and charges are
reinstated.’
The wheels of justice sometimes turn
rather slowly. We live in a dynamic society,
ever-changing. To combat the overcrowding of our prisons, with all the detrimental
effects thereof, we must seriously look at
alternative sentences where appropriate.
Restorative justice is one such option.

