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I
n 1999, the Department of Justice convened 

the colloquium at UNISA where it unveiled 

its ‘Justice 2000’ vision. Part of that vision 

was a Legal Practice Bill that would change 

the legal profession in South Africa, bringing 

the attorneys and advocates under one 

regulatory body, which would also be the body 

effectively running the affairs of the entire legal 

profession. The initial reaction of the GCB was 

to oppose the fusion elements of that vision, 

especially those aspects that were directed at 

destroying the Bar. To this end, the GCB drafted 

a Legal Practice Bill that would give space for 

the continued existence of an independent Bar. 

The Law Society of South Africa also drafted its 

own Bill. In the end, the then Minister of Justice 

formed a task team composed of representatives 

from the GCB, from LSSA and from other 

stakeholders. This task team was mandated to 

produce a Bill that would incorporate the views 

of all the stakeholders in the legal profession. 

Unfortunately, although the task team did 

produce a Bill, this Bill did not get the support 

of the LSSA. Attempts to find a middle road 

between the attorneys, the advocates and the 

Department of Justice have so far produced no 

positive results.  
In August 2009, the Department of Justice and Constitutional 

Development circulated a new Draft Legal Practice Bill. According to 

section 3 of this Draft, the purpose of the Bill is to: 

(a)  Create a single, unified body to regulate the affairs of persons 

rendering legal services; 

(b)  Protect and promote the public interest; 

(c)  Protect and promote the interest of consumers of legal services;

(d)  Improve access to justice; 
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(e)  Provide a fair, effective, efficient and transparent procedure for 

the resolution of complaints against legal practitioners; and 

(f)  Create a framework for the – 

 (i)  development and maintenance of appropriate professional and 

ethical norms; and 

 (ii)  standards for the rendering of legal services by legal practitio-

ners and paralegal practitioners;

 (iii)  regulation of the admission and enrolment of legal practitio-

ners; and 

	 (iv)		development	of	adequate	training	programmes	for	legal	prac-

titioners and candidate legal practitioners.  

Section 130 of the Bill provides that a person who was on the roll 

of advocates shall be regarded as having been unconditionally admit-

ted to practise and is authorised to be enrolled as a legal practitioner.  

Section	14	provides	that	a	duly	qualified	person	may	be	admit-

ted by the High Court to practise either as legal practioner practis-

ing with a fidelity fund certificate or practising as a legal practioner 

without a fidelity fund certificate. The section also makes provision 

for enrolment as a senior legal practioner, paralegal practioner or a 

candidate legal practioner.  

The major change that this Bill will introduce for referral practitio-

ners is that we will no longer be called advocates, but legal practitio-

ners. Section 133 of the Bill provides that any reference in any law 

to an advocate or attorney shall be construed as reference to a legal 

practioner.  

Section 178(1)(e) and (f) of the Constitution provides that the JSC 

shall be composed of two practising advocates and two practising 

attorneys respectively. According to section 133 of the Bill, any refer-

ence in those two sub-sections to attorney or advocate will now be a 

reference to a legal practitioner.  

While the Constitution recognises attorneys and advocates as 

separate professions, and recognises the right of each profession to 

be represented in the JSC, the Department has by the stroke of a pen 

decided that this division is unnecessary and that it will by law and 

without amending the Constitution, change the existing dispensation 

to representation by four legal practitioners. Notionally, the four JSC 

members could be paralegals and candidate attorneys.

Section 43 to 52 of the Bill deals with candidate legal practi-

tioners. All the sections apply only to candidate attorneys. There 

is no provision in the Bill for candidate advocates or pupils. In the 

definition section of the Bill the Attorneys Act is mentioned, but the 

Admission of Advocates Act is not mentioned.  

I have already referred to the purpose of the Bill. The Bill itself, 

however, deals only with the Legal Practice Council, admission and 

enrolment	of	legal	practitioners,	qualifications	for	enrolment,	candi-

date attorneys, paralegals, establishment of disciplinary bodies, legal 

services ombud, the Fidelity Fund and transitional provisions.  

Nowhere does the Bill protect and promote the public interest, 

interest of consumers, or access to justice. Where the Bill deals with 

disciplinary bodies and processes for handling complaints of the 

public, it does so clearly from a perspective of people who have no 

understanding of how many complaints and what type of complaints 

the legal profession has to deal with. There is clearly no appreciation 

of how much it will cost the state if the State were to take over the 

running of the GCB, let alone the running of the LSSA.  

What runs like a thread through the Bill is an attempt to unite 

(fuse) the attorneys’ and advocates’ professions. That is clear from 

the composition of the Legal Practice Council. In fact, the Bill is not 

about transformation of the legal profession; it is about fusion of 

the two branches of the legal profession. It is about obliterating and 

marginalising the Bar, reducing it into a non-existent entity. This is 

done not only by the change of appellation and the abolition of the 

use of the term ‘advocate’ but by the manner in which the Bill sees 

the legal profession. There is absolutely no attempt to deal with the 

issue of an independent Bar.  

The GCB’s message to the Department is this: Section 22 of 

the Constitution grants everyone, including us advocates, the right 

to choose a profession freely. The section empowers the State to 

regulate the profession of advocates by law, in the same way as it 

may regulate other professions. To the extent that the Bill seeks to 

regulate the profession of advocates, it is welcome and the GCB 

will do everything to cooperate and to make that process a suc-

cess. However, to the extent that the Bill attempts to fuse the legal 

profession and to destroy the governance of the referral profession, 

it goes too far. To this extent, the Bill is rejected by the GCB and its 

members. The Department has very limited powers in terms of our 

Constitution. It can propose a Bill establishing an ICASA of the legal 

profession, a body that will regulate the profession. The Department 

has no power in terms of our Constitution to establish a body that 

will take over the governance of the advocates’ profession (like gov-

erning Telkom, Neotel, or IBM etc).  

The Bar as the professional association of forensic lawyers has a 

vital role to uphold professional standards and ethics, to protect its 

members from improper restrictions and infringements, to provide 

legal services to all in need of them, and to cooperate with govern-

ment and other institutions in furthering the ends of justice. The 

government has no right to substitute the Bar with some govern-

ment- run body. When we say so, we do not deny the government 

the right to regulate the profession, which is not the same thing as 

governing the profession by itself drawing a code of ethics for the 

profession, or disciplining members of the profession.  

Whilst law embodies the consensus of society reached at a 

particular time, we as lawyers are trained to discover that consensus. 

As lawyers, we are trained to look backwards and to understand the 

past. It is that training that makes us fear change and sometimes 

react instinctively against any attempts to introduce changes to 

society. Indeed, we are by nature conservative. We tend to worship 

tradition and things to which we have grown accustomed. We are 

conscious of this weakness. However, we have no alternative but to 

oppose an attempt by the Department to render section 178(1)(e) of 

the Constitution nugatory, to destroy a profession that has existed 

for over a 100 years, and to undermine the strongest branch of the 

independent legal profession. We reject a Bill that introduces change 

for its own sake. We believe we are entitled to insist on the retention 

of those structures and timeless traditions which have nurtured our 

jurisprudence, and which have produced a fearless independent Bar. 

We have said in the columns of this journal that the independence of 

the legal profession constitutes an essential guarantee for the protec-

tion and promotion of human rights, and is necessary for effective 

and	adequate	access	to	legal	services.	In	opposing	the	present	Bill,	

we believe we will be fighting for the defence of the profession, for 

the defence of an independent judiciary and for the strengthening of 

the rule of law.  
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