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The Bar is represented here today to 
pay tribute to five lawyers who have, 
individually and collectively, rendered a 

unique service to our country. They were called 
in 1994 from their diverse domicilia, spread 
throughout the land, to take up positions in a 
court that was to lead South Africa into its new 
dawn of human rights, but particularly of human 
dignity. They were all part of the first 11 Justices 
of the court, appointed on 13 October 1994, and 
so they are now the last of the class of ‘94.  

That class had a brief that was hugely ambitious, by any standard. 
It was to translate into jurisprudential reality, concepts that were 
the result of a tough political accord. They had to infuse into them 
intellectual credibility and practical sensibility. As the judgments they 
handed down show, the rainbow unity presented by their diverse 
domicilia was anything but what some newspaper editors might call 
‘safe but boring’. This is not the occasion (nor is there time) for a 
jurisprudential discussion of their contribution; no doubt in the years 
to come, it will be subjected to considerable and anxious scrutiny. 
Today we simply remind ourselves from whence they came, and we 
look briefly at some of their mostly extra-curial public statements so 
as to get a glimpse, through their own words, of their calibre. In some 
instances I will provide the context, but in others I will leave it to you 
to do so. 

At 36, Justice Kate O’ Regan was the youngest. [She]…became a 
powerful intellectual presence on the court. For her, the Constitution 

is all-pervasive in establishing a unitary system of law; it has a substan-
tial effect on all legal reasoning, and on the common law.  

Through the years, Justice O’Regan has said variously in press 
interviews and speeches: 

‘I am not a great believer, I have to say, in a strict demographic 
pattern everywhere...’ 

‘For me (transformation) means rejecting the past which was 
authoritarian, racist, elitist, sexist, denying of human values, so we 
need a legal and justice system that is not any of those things.’   
‘I always recall that faith now when I sit on the bench in a matter 
that affects a rural community or members of a particular group when 
they come to the court in their hundreds, as they do, and watch the 
proceedings in court, nearly always conducted in English, a language 
they may well not understand. And I realise that the first essential 
requirement for ensuring justice is the belief in the minds of ordinary 
people that law can be just.’   

Justice Yvonne Mokgoro started working as a nursing assistant 
and later as a salesperson before she became a clerk in the Department 
of Justice of Bophuthatswana. [Today] … she heads the South African 
Law Reform Commission. 

Justice Mokgoro’s concern for the weak and the defenceless, is 
evident from her speeches and her interviews: 

‘Although all the children’s rights in the Convention, our Constitution 
and our other laws are all very important, I think that the mother of all 
children’s rights is the right of every child to be a child – and to be left 
alone to enjoy it. It is from being a child that children are entitled to 
enjoy the protection as children and it is because children have the right 
to be children that there is an obligation on parents, the community 
and government to respect children’s rights for their own protection. It 
is when children want to be children that they dream children’s dreams 
and make children’s wishes.’  
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dig deep to ensure that only justice flows from his or her determina-

tions. This is not a collective duty; it is an individual duty. However, 

where judges sit together, they are indeed duty bound, to make clear 

their own stances in order to ensure optimal outcomes.  

The colleagues who are about to leave us more than surpass these 

qualities.	For	an	unbroken	seven	years,	I	have	had	the	privilege	of	

working with them, but for an unbroken 15 years, they enjoyed each 

other’s collegial company. I say without any fear of contradiction, that 

their	integrity	is	beyond	question.	Their	determination	to	defend	and	

protect the gains of our hard won struggle for liberation, freedom 

and democracy, is unsurpassed. Each time there were storms that 

swelled around our institution all five of them stood firmly. Unpopular 

decisions they never flinched from making provided that they were 

consistent with their honest judicial judgment.  

We need to do no more than to go and read and ponder over 

what our departing colleagues have written. I commend to you, 

seminal judgments that each of them have written, which have laid a 

firm foundation for the further development of our democratic proj-

ect. They knew that in a country, such as ours, where want, poverty, 

illness	and	inequality	abound	they	have	to	be	a	pro-poor	court.	They	

unflinchingly supported and protected worker rights. They were the 

first out of the blocks, each time to have to consider disputes relating 

to the vulnerable sitting on the margins of society.  

They understood that everybody exercising public power had 

to do so within the constraints of the law. They knew well that, 

uncomfortable as it often was, executive and legislative excesses had 

to be curbed. In short, they were true to their oath of office. That is, 

they acted without fear, favour or prejudice. They kept the highest 

standards and tradition of judicial excellence. We thank them dearly 

for this. 

Lastly, we seven who remain know that we’re standing on the 

shoulders of giants. We promise that we shall remain true and faithful 

to all that you have been, as colleagues. We promise to defend fear-

lessly the independence of the judiciary, the rule of law and the full 

realisation of the basic rights our Constitution affords to each of our 

people. We will be very much part of the transformation project, to 

make our country reflect the text and living spirit of our Constitution.  

Fidelity to our oath of office is important, not because we are, but 

because without it, not we, but our people will suffer. By our people, 

I mean the full diversity, poor and rich, white and black, female and 

male, urban and rural, the marginalised and the powerful all deserve 

our unwavering protection, which our Constitution demands we pro-

vide. After all, we are the ultimate guardians of our Constitution. 

Farewell; we know that you will remain useful to our country 

wherever you may be after this assignment. 

Again farewell and God Bless.  
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5TH WORLD BAR CONFERENCE 

The New Legal Challenges:
Global Warming and 
Financial Freeze

SYDNEY,  AUSTRALIA
1 – 5 APRIL 2010

Further information can be obtained 
at:  www.worldbaronline.com

Questions about registration? 

Contact:   

Dan O’Connor

World Bar Conference Secretariat

Tel: + 61 7 3238 5100

Fax: +61 7 3236 1180

mail@austbar.asn.au

Questions about Travel?

Contact:

Ruth Carlton

World Travel Professionals

Tel: + 61 7 3220 2008

Fax: +61 7 3220 2288

ruth.carlton@worldtravel.com.au  
                      

                                    

Expressions of interest are now 
being taken for the 5th World Bar 
Conference to be held in Sydney 
between 1 to 5 April, 2010.

The Conference will commence 
on 1 April 2010 with an Opening 
Reception at the Sydney Opera 
House. The Business Sessions will 
be held on Saturday 3 and Sunday 
4 April at the Sheraton on the Park. 
The Conference will conclude with 
a Gala Dinner at the Art Gallery 
of New South Wales on Sunday 4 
April.

The names of those interested 
will be placed on a Priority List to 
receive a registration brochure prior 
to any general distribution. Please 
send your full contact details to Dan 
O’Connor at the email address listed 
here or by facsimile.

GCB’s new address
The	offices	of	the	General	Council	of	the	Bar	of	SA	 
will move from Schreiner Chambers to Sandton on  
1 December 2009. The new address will be:

Stop press

New Chief Justice and 
Constitutional Court justices

The General Council of the Bar of SA congratu-
lates Chief Justice Sandile Ngcobo and Justices 

Sisi Khampepe, Chris Jafta, Johan Froneman 
and Mogoeng wa Mogoeng on their appoint-
ments and wishes them, individually and col-
lectively, every success in the discharge of their 
duties.

More detailed information will appear in our 
next issue.

Fountain Chambers, West Wing, 
Sandown Village
Cor Maude & Gwen Streets, SANDTON 2146

PO Box 786878, SANDTON 2146

Telephone and fax numbers remain 
unchanged for the time being:
Telephone: 011 336 3976/337 4498
Fax: 011 336 8970
E-mail: gcb@cis.co.za

I now come to Justice Albie Sachs. What’s to say that hasn’t been 
said?

Justice Sachs has written extensively on culture, gender rights and 
the environment. [His] … contribution to the artwork in the court is 
well-documented.  

He has variously said: 
 ‘I heard they’d caught the guy who’d put the bomb in my car. 

To this day I don’t know if it was true or not, but I said, ‘’Fantastic, 
I’d love to meet him. I’d love to have a human, face-to-face contact 
with him.’’ To humanise the relationship. The idea of being almost 
blotted out by someone who doesn’t know me, who’s only seen me in 
a photograph as an object to be eliminated was unbearable. And I just 
wanted to speak to him. And then I felt, let them put him on trial and 
if the evidence is sufficient to convict him beyond reasonable doubt, 
then let him pay. If the evidence is insufficient, he must be acquitted. 
And that will be my soft vengeance, his acquittal will be my soft 
vengeance. Because it means we’re living in a country where the rule 
of law functions, due process functions, these values have triumphed. 
That will be my soft vengeance. Now I said that in the narrative, and 
I remembered that twenty pages earlier I also used that phrase, ‘’that 
will be my soft vengeance, democracy will be my soft vengeance.”’  

Justice Tholakele Hope Madala was born on 13 July 1937. He 
played a leading role in all aspects of his community. He took silk in 
1993	and	was	elevated	to	the	Bench	in	1994,	becoming	the	first	black	
judge in the Eastern Cape and the fourth black judge to be appointed 
in South Africa. In his work, Justice Madala reflected the sagacity that 
epitomised his life. He wrote: 

 ‘’In my view there can be no greater carelessness, dilatoriness or 
negligence than to ignore a court order sounding in money, even more 
so when the matter emanates from a destitute person who has no 
means of pursuing his or her claim in a court of law. But we now have 
some officials who have become a law unto themselves and openly 
violate people’s rights in a manner that shows disdain for the law, in 
the belief that as State officials they cannot be held responsible for 
their actions or inaction. Courts have had to spend too much time in 
trying to ensure that court orders are enforceable against the State 
precisely because a straightforward procedure is not available.” 

Chief Justice Pius Langa was born on 25 March 1939. His 
working life commenced in 1957 at a shirt factory; between 1960 
until 1977, he served in various capacities in the Department of Justice 
from interpreter/messenger to magistrate. He was appointed Deputy 

President of this court in August 1997 and, in November 2001, Deputy 
Chief Justice. He became Chief Justice and head of this court with 
effect from 1 June 2005. In his four years as Chief Justice he has had 
to deal with impossible challenges to the judiciary. He has done so, in 
our view, with remarkable dignity and strength of resolve in the face 
of adversity. 

He has said, extra-curially: 
‘Africa simply cannot afford to …  bear more genocides, territorial 

wars and war-lordism; the fostering, promotion and use of child 
soldiers to fight in wars designed to satisfy the ambitions of grown 
men; the wanton abuse and rape perpetrated on women and children; 
schemes that result in hunger, starvation and extreme poverty. It 
makes good sense to say that your generation cannot and will not 
tolerate these evils; instead, our energies will be dedicated towards 
building, protecting and promoting peace, justice, the rule of law and 
democracy.’ 

‘If my background makes me more sensitive to the suffering of 
people, so be it... even if it made me feel so (politically), any deductions 
about my political affiliations would be inappropriate... Political parties 
change and people change. A judge has to deal with each case on 
merit, irrespective of who is involved.’   

‘There is no longer place for assertions that the law can be kept 
isolated from politics. While they are not the same, they are inherently 
and necessarily linked. At the same time, transformative adjudication 
requires judges to acknowledge the effect of what has been referred 
to elsewhere as the “personal, intellectual, moral or intellectual 
preconceptions” on their decision-making. We all enter any decision 
with our own baggage, both on technical legal issues and on broader 
social issues. While the policy under apartheid legal culture was to 
deny these influences on decision-making, our Constitutional legal 
culture requires that we expressly accept and embrace the role that 
our own beliefs, opinions and ideas play in our decisions. This is vital if 
respect for court decisions is to flow from the honesty and cogency of 
the reasons given for them rather than the authority with which they 
are given.’  

What of the future? We now know that there is no such thing as 
a retiring Constitutional Court Judge. Of those who went before you, 
we have seen their footprints (I should say tracks) throughout the land 
and	across	the	globe	in	their	never-ending	affirmation	of	the	rule	of	
law.  

Our best wishes accompany you on that road.  
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