
16      advocate    December 2009

For as long as the formal SA legal system 
has existed, counsel has been required 
to present legal arguments in person to 

appellate courts. While the length of time 
allotted has been narrowed as the workload has 
increased, the use of oral arguments in appellate 
courts remains a time-honored tradition. This 
paper seeks to understand the use of oral 
argument, its role and function, in appellate 
courts. 

Role and function of advocacy 
The research on the role and function of advocacy in appellate courts, 
as is typically the case, myopically focuses on the USA legal system. 
One of the major functions of oral advocacy is to clarify the issues. 
Oral argument provides advocates the opportunity to focus on the rel-
evant and substantive issues and to eliminate any confusion that may 
result from competing legal briefs. Indeed, some argue that the judges 
know the law, and it is at oral argument that counsel is provided the 
opportunity to frame the facts to their advantage in the given legal 
context.	Oral	argument	provides	 judges	the	opportunity	to	question	
lawyers concerning the facts of the case that remain unclear despite 
the legal briefs. With the volumes that judges must consume in any 
term, oral argument can prove valuable in preventing misconceptions 
about the facts which ultimately can affect the logic of the claims from 
the perspective of the judges (Hornstein 1984). 

Shapiro (1984) argues that senior advocates vary slightly in their 
objectives which include: ‘motivating the justices to view the case 
sympathetically, simplifying information needed to decide the case 
in counsel’s favor, laying to rest concerns or difficulties that the jus-
tices express, making a positive and memorable personal impression 
and demonstrating that the argument hangs together under fire’. 
Shapiro asserts that oral argument as an opportunity for advocates 
to stress their position and to emphasise the positive aspects of their 
case. He views this as a double-edged sword – particularly dreadful 
performances can lead to particularly dreadful impressions. Counsel 
are obviously eager to ensure that the justices are left with a positive 
impression of both the case and their performance. 

Wasby (1982) noted that there is a public relations component to 
the ritual which allows the losing party a visceral assurance that their 

case was fully argued. Moreover, judges recognise the importance of 
oral argument in ‘legitimating the court’s judicial function’. Judges and 
advocates also found oral argument to be a valuable mode of commu-
nicating between Bench and Bar as well as among the justices them-
selves. As he notes, ‘Questions ostensibly directed to an [advocate] 
may be intended for a judicial colleague.’ 

Oral arguments are viewed by some as ‘little more than a tradi-
tionally tolerated part of the appellate process’ (Harlan 1955), or as 
Hornstein suggests, ‘little more than a vestigial formality with virtu-
ally	no	effect	on	the	results.’	Certainly	not	all	oral	argument	is	equal	
–	 nor	 are	 all	 counsel	 equal.	While	 little	 research	has	been	done	on	
the actual effect of the arguments themselves on the outcomes, it is 
widely assumed that more experienced counsel is a benefit. Galantar’s 
classic thesis suggests that those who appear repeatedly before the 
courts are more likely to succeed than those who appear on a ‘one-
shot’ basis (1974). These individuals are more likely to understand the 
institutional rules and norms and thus more likely to procure favorable 
results. 

More	frequent	interactions	with	judges	can	also	provide	an	advan-
tage. Moreover, because these lawyers know they are likely to appear 
before the court on a regular basis, they are unlikely to distort the facts 
or mislead the justices or propose indefensible arguments. Their cred-
ibility and intellectual honesty is an important asset. Recognising this, 
the justices have greater confidence that the veteran lawyers will pro-
vide	reliable	responses	to	their	questions	than	lawyers	who	are	unlikely	
to appear before the court in the future  

While the perspectives on oral advocacy from USA scholars, lawyers 
and	judges	are	instructive,	the	question	whether	they	apply	in	general	
is untested. Do judges and advocates in SA share these perspectives? I 
explore	this	question	within	the	context	of	the	SA	legal	system.	

Oral argument in the SA courts 
Very little exists on the history of oral argument in the SA courts. 
Even less exists on its role and function, much less its relationship to 
litigation outcomes. Certainly SA’s respect for a public hearing is a 
product of both their British and Roman Dutch ancestors. 

The rules of practice for the Constitutional Court, the Supreme 
Court	of	Appeal	and	the	USA	Supreme	Court	are	quite	similar.	Rule	12	
of the CC rules notes that ‘oral argument shall be relevant to the issues 
before the Court and its duration shall be subject to such time limits as 
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the Chief Justice may impose.’ They also indicate that ‘the parties shall 
assume that all the judges have read the written arguments and that 
there is no need to repeat what is set out therein.’ This echoes the US 
Supreme Court rules governing oral argument which reads ‘oral argu-
ment should emphasise and clarify the written arguments in the briefs 
on the merits. Counsel should assume that all justices have read the 
briefs before oral argument.’ 

‘Heads of Argument’ are supposed to be succinct and carefully 
articulate the legal issue or issues presented by the case and the appli-
cable precedents and authorities. Several advocates and judges noted 
an emerging trend of lengthier and lengthier ‘Heads.’ Advocates are 
not expected to simply regurgitate the written ‘heads’ in oral argu-
ment, but are to utilise the time frame to further develop their posi-
tions and to respond to reservations judges may have. 

The Chief Justice assesses the time that should be allocated to the 
hearing in the CC. In the SCA, cases are typically limited to no more 
than one day with each side allotted two hours, though the panel 
can be flexible on the time limit. Less may be allotted for particularly 
short cases, and multiple days may be allotted for particularly complex 
cases. The 30-minute limitation of the US Supreme Court is consid-
ered insufficient by most SA jurists. Indeed Chief Justice Corbett noted 
that ‘I personally have difficulty in seeing how you can really gain any 
useful insight into a case in the course of a 30 minutes’ argument’. 

The rules which specifically address the role and function of oral 
argument provide very little beyond the meager strictures that oral 
argument should avoid repeating or emphasising the legal arguments 
stated in the briefs. Given the paucity of attention devoted to its use 
in statutes and the recent move to limit oral advocacy, how do judges 
and advocates view the role for oral arguments? 

Views of the judges 
To assess the views of the judges, 18 judges who served or are serv-
ing on the SCA and 13 who served or are serving on the CC were 
interviewed in 2002 and 2003. In addition, 13 senior advocates were 
interviewed. All individuals were assured anonymity.  

A number of key points emerged repeatedly in the interviews. 
Among these were a number of functions of oral argument including 
crystallising the issue, providing legitimacy to the legal process, alter-
ing outcomes, shaping the written opinion, and facilitating intra-court 
dialogue. In addition, attention was paid to the special role of repeat 
players,	the	effect	of	judicial	ideologies,	and	the	unique	role	of	dem-
ocratic transformation on the judiciary. Each of these are discussed 
more fully below. 

Crystallise the issues. Not surprisingly, both judges and advocates 
mentioned functions similar to those noted by scholars of USA courts. 
One that was mentioned repeatedly was the ability of oral argument 
to ‘crystallise’ the issues. A senior judge of the SCA commented that 
oral argument can ‘help to crystallise the judge’s view.’ A justice of the 
CC echoed that sentiment suggesting that oral argument can help 
shape the judge’s perspectives. The judge went on to note that oral 
argument is important because it ‘helps the judge to see the layered 
context.’ Another suggested that ‘if there is any other underlying 
unarticulated issue, it can crystallise’ during oral argument.’ 

Another senior judge of the SCA noted that one of the primary 
functions of oral advocacy is to ‘clarify the points’ or as another junior 
judge of appeal suggested, oral argument ‘focuses the whole issue.’ 
Several judges noted the importance of focusing on a few key points. 
‘When counsel can cut through the rubbish it is so much easier,’ sug-
gested one fairly senior appeal judge. Another senior judge noted that 

if counsel is proffering multitudinous issues to the court, the core of 
the case will be lost: ‘with too many points you become dismissive of 
them all.’ One advocate metaphorically suggested that the advocate 
must ‘give the judge a hamburger’ rather than a ‘five-course meal,’ 
asserting that ‘he wants fast food – simplify, simplify, simplify.’ 

Providing legitimacy to the process. In addition, both advocates 
and judges commented on the importance of an open forum for the 
public confidence. The judges and advocates recognise the political 
nature of the judiciary, which is even more complex given SA’s history. 
As one junior judge of appeal noted, ‘Courts are political and perform 
critical social functions. The Constitution sets the parameters of the 
exercise of social force.’ Thus the ability of judges and advocates to 
publicly debate those parameters is perceived as critical. One senior 
advocate referred to oral argument as particularly ‘important from the 
client’s point of view’ because it will ‘give the individual the perception 
that he or she has had their day in court.’ Referring to oral argument 
as ‘theatre,’ he noted that if the judge proceeds to ‘hector’ the advo-
cate, the ‘client is unhappy.’ 

Altering outcomes. Despite the obvious respect for the tradition of 
oral advocacy, when asked if oral argument can actually change the 
outcome of the case, the responses were mixed. One senior judge of 
appeal noted that ‘oral argument is important, but its importance is 
often overrated.’ One senior advocate argued that in the SCA, ‘it would 
be the exception rather than the rule’ for oral argument to affect the 
outcome of a case. Another advocate suggested that in 60% of cases 
oral argument makes no difference, suggesting that in 20% to 25% 
of the cases that well prepared, well presented oral argument can be 
important in reinforcing the judges’ perceptions, but in only 10% to 
20% of cases will the arguments produce a different result. Another 
estimated that oral argument ‘changes the result rarely.’  

A judge of appeal estimated that in ten cases oral argument may 
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change the outcome in two of them. Another suggested that ‘oral 
argument	helps	in	rare	cases’.	Only	one	noted	that	‘quite	frequently	
you change your mind at oral argument’ and that oral argument plays 
a ‘persuasive role’ in changing perspectives.  

Several judges mentioned that the outcome is more likely to be 
affected by particularly ineffective counsel. As one judge noted, ‘coun-
sel	who	cannot	answer	questions	or	argues	badly	is	the	counsel	who	
loses. It is seldom the good argument that is convincing, rather the 
bad one.’ 

Variation	 in	 the	quality	 of	 the	 advocates	 was	 a	 constant	 theme.	
Clearly the judges recognise the advantage to the repeat players. One 
justice noted that ‘Some are always good. Others have good and bad 
days, and others never rise to the occasion.’ One justice noted that 
even repeat players will ‘too often’ come to court ‘to regurgitate’ the 
heads of argument. However, both judges and advocates noted that 
judges tend to help advocates who are struggling or who show little 
confidence in their case, a case which may have merit. As one advo-
cate noted, ‘if the other side is bad, the judge may help him, and if the 
judge thinks of it, it’s a brilliant point.’ But most judges and advocates 
would agree that such generosity from the Bench would be the excep-
tion rather than the rule.  

Shaping the judgment. While many of the judges and advocates 
were not convinced that particularly effective oral argument deter-
mines winners and losers in the case, both emphasised the importance 
of oral argument for shaping the judgment that follows. Advocates 
realise they possess the potential to shape the opinion but are less 
likely to alter the vote. An advocate indicated that a primary func-
tion of oral argument was not just to ‘alter the result, but to alter 
the underlying reasoning’ of the judgment because oral advocacy ‘can 
reshape underlying legal principles’ since oral argument is important 
for both ‘process and product.’  

Intra-court dialogue. Several judges mentioned that oral argument 
allows judges to speak directly to their colleagues. As one noted, ‘it 
does happen that judges are debating one another’ during oral argu-
ment,	and	this	may	often	be	junior	judges	sending	questions	through	
counsel to their senior colleagues. Oral argument can also provide 
judges	 the	ability	 to	 ‘send	questions	 to	other	 judges	who	disagree’	
with your position according to another judge of appeal. A justice of 
the	CC	agreed	that	‘questions	are	very	much	directed	at	other	judges.’	
A judge of appeal concurred, ‘Questions are often comments on col-
leagues’	stupid	questions.’	

Repeat players. Repetitive appearances provide advocates with 
greater knowledge of institutional norms and processes, as well as 
greater familiarity with judicial personalities and propensities. One 
advocate found that experience provides ‘insights into the inner work-
ings of the Bench that can be advantageous when you go back.’ 
Several noted that there are a handful of advocates who are repeat-
edly before the Bench. While there is not technically an ‘appeal court 
Bar’, that tends to be the situation because of the limited number 
of experienced advocates. Thus those who appear only once before 
either the SCA or the CC are rare, and as one justice of the CC noted, 
‘the one-shotters aren’t very helpful’ 

Advocates also recognised that no single case was worth jeopardis-
ing their reputation before the Bench or for the damage it could do 
to as a precedent. As one noted, you have to be ‘helpful to the court’ 
avoiding the ‘red herrings’ so that your arguments are taken seriously. 
Advocates who are consistently credible before the court build a cer-
tain level of capital. While an advocate might elect to utilise some of 

that capital and succeed by arguing ‘bad law’ one day – the long term 
consequences	can	be	detrimental.		

Use of panels. Several advocates noted that the composition of the 
panel makes a difference. ‘Your knowledge of the individual judges 
on the panel is important’ noted one advocate. Another advocate 
explained that particular judges are known for their expertise in par-
ticular fields. This specialisation is considered when the President 
creates the panels, and as a result, ‘you get the same two or three 
judges who will sit in every case’ on that particular subject. One senior 
advocate suggested that advocates ‘would know who the main judge 
was’ and would thus know from prior judgments of that individual 
what the obstacles for the case would be. Oral argument would pro-
vide the opportunity to focus on the core concerns sure to flow from 
that judge. As one noted, ‘with a five-judge Bench, where four or 
five aren’t specialists, it’s a one-judge Bench, especially if the special-
ist is a powerful personality.’ Another advocate argued forcefully that 
‘the smaller the Bench the greater the meaning of the oral argument.’ 
Shaping the views of a very small number of judges, or of even one 
particularly influential judge can alter the entire course of the case.  

Ideology. The importance of the individual perspectives or ideologies 
of the judges is considered a truism for scholars of the USA courts. The 
advocates as well as a number of judges suggested that judicial values 
affect both the oral argument as well as the opinion itself. One advo-
cate stated that at the appellate court level, ‘judges have their per-
ceptions’ and advocates are aware of those differences. Knowing the 
individual perspectives can be critical in determining how to debate 
the issues during the hearing. 

The ‘Constitutionalising’ context. None of the judges or advo-
cated suggested that oral argument served no purpose or had little 
value. Indeed, superlatives like ‘critical,’ ‘determinative,’ ‘significant,’ 
‘very useful,’ ‘extremely helpful’ surfaced often. One justice of the CC 
believes that oral argument is particularly important for the develop-
ment of constitutional law in SA. Because the Constitution is relatively 
young, constitutionalism is literally being created from whole cloth. 
Judges and advocates are struggling to develop their jurisprudence 
blending the common law and the dictates of the new Constitution 
with its particularly expansive bill of rights. These newly articulated 
rights and liberties are often in direct conflict with existing statutes 
and precedents. While certain statutes are repealed outright, other 
statutes remain on the books and are challenged seriatim. Similarly, 
the precedents that remain must be filtered for their agreement with 
the new constitutional strictures. Some of these changes have pro-
ceeded from litigation. The ability of those challenges to occur publicly 
was viewed as critical. 

One advocate noted that he sees a marked difference in the oral 
advocacy of older and younger advocates. ‘Older advocates were 
taught from black letter law’ that there are ‘principles of law that are 
right and wrong.’ These advocates, rightly or wrongly, perceive that 
there is ‘rarely a case than can go either way.’ Now he finds that law 
schools are teaching ‘results oriented’ jurisprudence and he sees that 
philosophy reflected in the structuring of the oral arguments of these 
newly minted advocates. While he sees this more regularly in the CC 
than the SCA, he believes it is affecting the oral arguments of the 
SCA as well. One justice of the CC complained that some advocates 
have not ‘fully embraced the normative influence of the Constitution’ 
suggesting that the advocates will complete their analysis relying on 
the common law and then check the Constitution rather than allow-
ing the Constitution to inform all of their analysis. Another justice 
suggested that oral argument was particularly difficult for advocates 
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in the beginning when there was no democratically derived jurispru-
dence, but felt that some ten years into the democratic dispensation, 
advocates ‘have an easier time’ before the CC. However, one advocate 
suggested that the more ambiguous nature of the articulated rights 
and liberties made oral argument less valuable in the CC suggesting 
that oral advocacy is ‘less useful when moving away from black letter 
law to the Constitution with its value-laden law.’ 

Democratic transformation. During the interviews one recurring 
issue involved the democratic transformation of the country, and 
its concomitant effect on the transformation of the judiciary. While 
gender has also been a consideration, all the individuals interviewed 
stressed the importance of black judges in the transformation. Every 
judge and advocate interviewed was supportive of the goal of the 
transformation, and they were particularly sympathetic to its impor-
tance for democratisation.  

Conclusion
Oral advocacy has a long and honored tradition in courts of law. This 
paper evaluated its use in SA appellate courts through the perspec-
tives of SA judges and advocates. The results suggest that oral argu-
ment has comparable functions in both the USA and the SA courts. 
Judges in both contexts point to clarification, intra-court dialogue and 
providing legitimacy to process and product as important functions of 
oral argument. The effect of judicial ideology, panel assignment, and 
repeat player status on outcomes was also viewed similarly. 

Two	unique	aspects	of	the	SA	judicial	system	emerged	as	important	
variables in oral advocacy. The first involved the effect of the new 
Constitution on a legal system with no constitutional history. Both 
judges and advocates recognised the challenge of ‘constitutionalising’ 
the judiciary.  

Second, both judges and advocates recognised the effect of the 
transformation	 of	 the	 judiciary	 on	 the	 quality	 of	 oral	 argument.	
Advocates routinely face judges whom they do not know personally, a 
rarity in previous years. Senior advocates have little tolerance for junior 
judges who take them to task during hearings. Appellate judges also 

hear from advocates who lack the training and experience for effec-
tive oral argument. While both sides are sympathetic to the need for 
and objective of the transformation of the judiciary, both judges and 
advocates find the transition a painful one. 

The	unique	SA	context	provides	both	support	for	the	findings	of	
previous	research,	but	it	also	provides	a	unique	setting	to	empirically	
assess the ability of repeat players to succeed in a transitioning legal 
system. Future research should empirically evaluate the success of 
repeat players before the highest courts of appeal in SA. While experi-
ence is correlated with success in the US courts, the same may not be 
true in SA. More experienced white advocates may find themselves 
disadvantaged before transforming courts and ideologically diver-
gent judges. Such advocates may not be sufficiently conversant with 
new constitutional principles and precedents or new judicial person-
alities. Conversely, more experienced advocates may be particularly 
advantaged before courts whose judges lack the experience of previ-
ous appointees. Newly appointed judges who were denied years to 
develop an expertise in a particular area may be compelled to rely on 
the expertise of veteran advocates. The use of oral argument remains 
a time honored tradition in courts across the globe. Its utility is viewed 
by some as little more than theatre for public consumption, while 
others view it as imperative to the judicial function. Further research 
will enable scholars, judges and advocates to assess systemic differ-
ences and similarities as parties battle their causes in an adversary 

system.
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