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Strategic Considerations 
There are several strategic considerations 

to keep in mind when crafting your opening 
statement: 

Be efficient. Opening statements should 
be strong, not long. Have a reason for saying 
something, or do not say it at all. 

You need to include enough detail to make 
the story comprehensible and appealing. 
However, excessive detail obscures important 
evidence, and it is tedious. Excessive detail is 
the enemy of persuasive opening statements.

Instead, it is usually more effective to select 
memorable themes, touch on fewer details, 
focus on your most important facts, and 
repeat them three or four times. 

Keep your promises. An opening statement 
is a promise to the fact-finder. By making a 
definitive statement about the future evi-
dence, you have committed yourself to pro-
ducing that evidence. You can be sure that 
your adversary will point out in closing argu-
ment your failure to deliver on promises you 
made during opening statement. 

But, more importantly, you will destroy your 
credibility with the fact-finder if you promise 
evidence that you do not later produce, for 
whatever reason. 

As the trial lawyer, you are in many ways 
the first, last, and best witness for your client. 
The fact-finder is constantly weighing and 
measuring your credibility. There are few 
things that can so irreparably undermine the 
fact-finder’s confidence in a trial lawyer as 
unfulfilled promises. 

The opposition case. It is always difficult 
to decide how much attention to give to the 
opposition case. Plaintiff’s counsel must deter-
mine whether to anticipate and respond to 
the expected defences. Defendant’s counsel 
has to consider whether and how much to 
react to the plaintiff’s opening. 

1  Plaintiff’s opening statement. Unlike 
the situation with closing argument, there 
is no rebuttal in opening statements. The 
plaintiff gets to address the fact-finder only 
once and without the benefit of know-
ing what the defendant’s opening will be. 
This can be especially troublesome in cases 
where the defendant presents an affirma-
tive defence. 

For the most part, the prudent trial lawyer 
will attempt to anticipate the defendant’s 
opening statement. The following are some 
guidelines to consider: 

•		Your case first. Give paramount atten-
tion to the strongest aspects of your 
own case. The opening statement is your 
opportunity to begin to capture the fact-
finder’s imagination. Do not get the fact-
finder started by imagining all the things 
that might be wrong with your case. 
Accentuate the positive. 

•		Be certain. There is no reason to survey 
all the possible holes that the defen-
dant might try to punch in your case. 
Concentrate on the principal defences 
that you know are coming.

•	 No apologies. When you reach that 
point in your opening statement where 
you have to discuss the opposition case, 
your tone should be firm, unapologetic, 
and straightforward. If you seem overly 
concerned about a defence, you will 
imbue it with too much significance and 
suggest that there is indeed something 
seriously wrong with your case. 

2  Defendant’s opening. While plaintiff’s 
trial lawyers and prosecutors have the 
luxury of knowing exactly how they will 
open their cases, defence lawyers have to 
be more flexible. 

It is a tremendous advantage to deliver the 

second opening statement. Defence counsel 
can maximise this opportunity by being ready 
to respond to at least some aspects of the 
plaintiff’s opening: 

•  Denials. The opening statement of the 
plaintiff or prosecutor is essentially an 
accusation. Its entire thrust is to tell a 
story that accuses the defendant of neg-
ligence, breach of contract, criminal acts, 
or other negative conduct. After hearing 
such a charge, the fact-finder’s first incli-
nation	is	to	ponder	the	question,	‘Well,	is	
it true?’ Defence counsel must absolutely 
respond with a denial. The fact-finder 
will regard anything short of a denial as 
evasion,	 equivocation,	 or	 worse,	 as	 an	
admission of liability.

•		Do not echo the plaintiff’s charge. 
On the one hand, there is no reason to 
repeat all the damaging evidence that 
the plaintiff or prosecutor claims to be 
able to produce. On the other hand, it is 
necessary to recognise that the plaintiff 
has made specific charges and to explain 
specifically how they will be rebutted. 

The following example of defendant’s 
denial gives too much credence to the plain-
tiff’s case: 

The plaintiff has claimed that my client 

was preoccupied with an important business 

meeting on the morning of the accident. It 

is their position that he was thinking about 

how to attract a lucrative new client instead 

of paying attention to the road. This is all 

untrue. We will prove that the accident was 

the plaintiff’s own fault. 

By contrast, the following example 
responds directly to the plaintiff’s central claim 
– but it does so by building up the defendant’s 
own case, not by reiterating the plaintiff’s: 

Contrary to the plaintiff’s claim, Sam 

Abady was anything but ‘too busy to be 

careful.’ We will prove that he was driving 

well within the speed limit and that he was 

keeping a proper and careful lookout. He 

had plenty of time to get to his office that 

morning. It was the plaintiff herself who 

stopped her car in the middle of the street 
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rather than pulling over to the left side as 

the traffic laws require. 

•		Omissions. The absence of evidence 
can be as telling as the evidence itself. 
Defence counsel must be ready to 
respond, not only to what was said in 
plaintiff’s opening, but also to what was 
not said. Seize upon evidentiary gaps in 
the plaintiff’s opening statement: 

Plaintiff’s counsel spoke at some length 

about the plaintiff’s injuries. She did not, 

however, give you all the facts about the 

plaintiff’s current medical condition. We will 

prove, for example, that the plaintiff spent 

a weekend last December camping at the 

Eagle River Falls. She carried a backpack, she 

slept on the ground, and she went hiking 

every day. 

Plaintiff’s counsel did not tell you that 

the trip was planned for a long weekend 

and that plaintiff stayed the entire time. It 

was not necessary for her leave early. Nor 

was it necessary for her to go to a hospital or 

even her family doctor when she returned. 

She simply came home. There will be abso-

lutely no evidence that the plaintiff lost any 

income as a result of her injuries. 

 ‘Bad facts’ and weak points. Some trial 
lawyers believe that volunteering weaknesses 
in their own case only calls undue attention 
to those weaknesses. There will be time 
enough to respond to charges after they 
have actually been made; there is no need to 
lead the bandwagon. 

This approach fails to recognise, how-
ever, that once the fact-finder feels that a 
trial lawyer is not being honest and candid, 
that trial lawyer’s credibility is irreparably 
damaged. 

The better approach is openly and candidly 
to disclose bad facts and weaknesses in your 
case.	This	approach	–	the	blunting	technique	
– enhances the trial lawyer’s credibility. It also 
allows the trial lawyer to defuse the impact of 
a bad fact by ‘drawing out the sting.’ 

However, trotting out a number of poten-
tial weaknesses may very well prevent you 
from making a persuasive opening statement. 
If you decide to ‘draw out the sting’ of a bad 
fact, do it carefully, and with a plan:

•		Obviously,	 there	 is	 no	 sense	 in	 volun-
teering a weakness that would never be 
raised at trial. One of your most impor-
tant objectives therefore involves deter-
mining the weak points in your case, 
and predicting whether your opponent 
knows about them and intends to use 
them at trial. Where that weakness is 
apparent and known to your opponent, 

volunteer it. If you do not, your oppo-
nent will – with twice the impact. 

•		You	want	to	exhibit	the	highest	possible	
level of confidence and belief in your 
own witnesses. Do not mention negative 
information until you have laid out all of 
the positive facts about the witness. If 
you are persuasive, the fact-finder will be 
psychologically prepared to accept your 
explanation of the bad facts of your cli-
ent’s case. Putting bad facts in the middle 
of your story, after creating an overall 
good impression, reduces their impact.

•		Whenever	possible,	couple	the	admission	
of a weakness with a compensating fact 
that diminishes the damage, and gives 
the fact-finder a better context in which 
to place the weakness.

•		Do	not	dwell	on	your	bad	facts	 in	your	
opening statement. If you believe that 
you have to diffuse a ticking bomb, do it 
quickly	and	without	fanfare.	

Delivery	and	technique	
Once you have generated your theory of 

the case and organised your opening state-
ment to present it most effectively, your next 
mission is to focus on persuasive delivery tech-
niques.	‘How’	you	say	it	can	be	just	as	impor-
tant as ‘what’ you say. 

How you say it involves both verbal and 
non-verbal considerations, but the overall 
impression of your delivery should lead to 
one conclusion: We have a good case and we 
expect to win! 

The fact-finder is always subconsciously 
thinking, ‘Which side is excited for the oppor-
tunity to be in court? Which side expects to 
win?’ 

To deliver an opening statement persua-
sively, the trial lawyer must employ all three 
components of effective oral communication, 
namely verbal content, and the non-verbal 
components of para-linguistics and para-
kinetics:

•		Verbal	 content	 –	 powerful,	 clear,	 and	
simple speech, devoid of clutter and dis-
tractions – is the beginning.

•		Reinforcing	 para-linguistics	 –	 varying	
volume, pace, pitch, articulation, pro-
nunciation, pauses, and silence – gives 
texture and depth to the verbal content; 
nonverbal delivery is the punctuation 
and emphasis for the verbal content that 
captures and maintains interest.

•		Reinforcing	 para-kinetics	 –	 body	 lan-
guage, breath control, posture, position, 
facial expressions, eye contact with the 

fact-finder, and hand and upper body 
gestures – provide additional emphasis 
and interest. 

Do not read; do not memorise. An open-
ing statement is not a speech. Think of it 
as a conversation with another person (the 
fact-finder) about a subject you feel strongly 
about. 

Your goal during opening statement is to 
communicate directly with the fact-finder, not 
to lecture the fact-finder from a manuscript. 
Never read your opening statement from a 
prepared text. 

Written language differs fundamentally 
from spoken language. Written language is 
more formal, and uses more sophisticated 
vocabulary and complex sentence structure. 
It is only the most skilled professional actors 
who can deliver a scripted speech and still 
appear to be spontaneous and sincere. 

You also want to make eye contact with 
the fact-finder; you want to pick up on the 
fact-finder’s reactions to what you say; and 
you want to respond to objections and rul-
ings by the court. A scripted opening state-
ment will prevent you from doing any of these 
things effectively. 

The same can be said for attempting to 
memorise a scripted opening statement. 
While exceptional memorisation is better than 
reading, you still run the risk of forgetting 
lines, of losing your place, or of being thrown 
completely off track by an objection. 

The effective trial lawyer knows the case 
well enough, and has prepared and rehearsed 
the opening statement, so that even extensive 
notes are unnecessary. 

If you have to use notes, reduce your 
opening statement outline to a single sheet 
that contains only the key points in large 
print, as well the most important supporting 
details. Refer to the outline only if it becomes 
necessary. 

This will permit you to exude confidence, 
use your hands and arms for effective ges-
tures, and maintain continuous eye contact 
with the fact-finder. 

The following is an example of an open-
ing statement outline on behalf of the 
plaintiff in an automobile collision case:  

Themes:  2 sec, failure to yield, ruined 
future

Exhibits: intersection diagram

•		Intro	–	This	is	a	case	about	three	things:	
For 2 years, Jim hasn’t …

•		Who	is	Jim	Gable? 
Success: schooling, engineer, family, job
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Project a positive attitude. From the open-
ing moment, deliver your opening statement 
in a confident, energetic way. 

Let the fact-finder know that you are eager 
to get the trial underway, enthusiastic about 
your case, and confident that the fact-finder 
will find for your client. 

Fact-finders are sensitive to the atmo-
sphere	in	the	courtroom.	They	quickly	detect	
which lawyer appears glad to be there, and 
which lawyer appears to be defensive. They 
subconsciously draw conclusions from this as 
to who has the better case. 

Use simple yet forceful language and 
straightforward presentation. 

Communication is most authoritative and 
persuasive when it is kept simple. Simple 
language does not mean sacrificing elo-
quence;	in	fact,	quite	the	opposite.	Many	of	
the great orators of history – Martin Luther 
King Jr and Winston Churchill, for example 
– stand out for the simplicity and clarity of 
their speeches. 

Use forceful and descriptive words – words 
that advance your theory of the case and 
undermine your adversary’s:

•		Your	 opponent	 never	 ‘says’	 anything	
about an issue; she ‘claims’ or ‘wants the 
court to believe.’ 

•		Your	 opponent	 never	 ‘agrees;’	 she	
‘admits.’ 

•		Defendant	never	 ‘offers	a	defence;’	she	
‘comes up with excuses’ and ‘refuses to 
accept responsibility.’ 

•		The	plaintiff	is	not	‘seeking	damages;’	he	
is ‘looking for an underserved windfall.’ 

Keep your vocabulary simple and your 
sentence structure clear. The opening state-

ment should be straightforward and direct. 
It is a time to allow your facts to speak for 
themselves. 

‘The evidence will show . . .’ ‘The evidence 
will show . . .’ is a mantra that trial lawyers 
sometimes chant repeatedly to avoid a 
charge that they are arguing during opening 
statement. 

In reality, the phrase accomplishes little. 
The assertion, ‘All the adversary’s witnesses 
are lying fools’ is no less argumentative if pre-
ceded by, ‘The evidence will show . . .’ You do 
not need this phrase to tell a persuasive story. 

To add extra emphasis to your two or three 
most important points, precede them with 
the forceful phrase, ‘We will prove . . .,’ or 
its variants, ‘We will show . . .’ and ‘We will 
demonstrate . . .’ However, do not use these 
phrases more than two or three times, and 
stay away from, ‘The evidence will show . . .’ 
altogether. 

Believe in what you say. In your opening 
statement, you have to convey a sense of 
moral urgency and an absolute belief in the 
justness of your cause. You can only accom-
plish this by speaking with conviction. 

If you do not believe in what you are 
saying, the fact-finder will immediately pick 
up on your doubt and insincerity. 

The more personal commitment you 
exhibit, the more likely that the fact-finder 
will believe you. Conviction, like laughter, is 
infectious. The effective trial lawyer heeds the 
words of Winston Churchill: 

Before you can inspire with emotion, you 
must be swamped with it yourself. 

Before you can move their tears, your own 
must flow.

To convince them, you must yourself believe. 

The power of the pause. It is not just your 
voice that should mesmerise the fact-finder. 
Sometimes it should be your silence. 

A pause is not merely the prelude to mean-
ing; it can be meaning itself. A pause – to let a 
point sink in, or to announce the importance 
of	what	is	to	come	–	is	the	nonverbal	equiva-
lent of an exclamation point. 

Especially in opening statement, the pause 
can be extremely effective. The longer you 
are silent at the beginning of your opening, 
the greater the tension in the courtroom will 
be. Rarely, if at all, throughout the rest of the 
trial will everyone’s attention be so completely 
focused on you. 

Do not be boring. Do not simply ramble on 
in a monotone. Use the full range of verbal 
tools to keep the fact-finder’s attention. 

In addition to speaking in the active voice 
in simple, powerful language, modulate your 
speech rate, pitch, volume, and pauses to 
keep the fact-finder’s interest. 

For example, when you come to a somber 
point, lower your voice so that the fact-finder 
is forced to lean forward to hear you, or, when 
the events that you describe happen rapidly, 
increase the tempo of your speech. 

Gestures and body movement. Think of 
gestures and body movement as the ways 
in which you reinforce and punctuate what 
you say. Movement draws the listener’s eye, 
and people hear better when they watch the 
speaker. 

Upper body movement is reinforcing, 
since it draws attention to the speaker’s face. 
Hand and arm gestures, shoulder and head 
movement, and facial gestures are the kind 
of movement that punctuate your speech and 
reinforce it. 

Lower body movement, on the other hand, 
is distracting. Hands hanging down, hands in 
pockets, hands holding or playing with pens 
draw the listener’s eyes away form the speak-
er’s face. 

Conclusion 
The fact-finder’s mind will never again be as 
open to persuasion as when you rise to give 
your opening statement. After the open-
ing, the fact-finder’s mind may still be open, 
but it will no longer be empty. Your goal is 
therefore clear: Plan, structure, prepare, and 
deliver an opening that will make the fact-
finder want to decide in your client’s favour 
then and there! 

The principles of an effective opening state-
ment were best summarised by U.S. Supreme 
Court Justice Joseph Story: 

Be brief, be pointed; let your matter stand

Lucid in order, solid, at hand;

Spend not your words on trifles, but 
condense;

Strike with the mass of thought, not drops 
of sense;

Press to the close with vigor, once begun,

And leave (how hard this task!), leave off, 
when done . . . 

Victory in law is gained as battles fought,

Not by the numbers, but by the forces 
brought.

 [Joseph Story ’Advice to a young lawyer’ 
(1831) in The Lawyer’s Alcove: Poems By The 
Lawyer, For The Lawyer & About The Lawyer 
101-103 (Ina Russell Warren [ed] Doubleday, 
Page & Company, 1900).]   

•		What	happened	on	July	4th? 
Jim is southbound on Main heading 
towards Elm …

•		That	defendant	couldn’t	wait	2	sec. 
Failed to yield right of way 
Why didn’t he wait 2 sec? What think-
ing? Where looking?

•		Hospital 
Therapy – followed Dr. Klein’s orders 
No prescription pain killers – why

•		Problems	with	arm	and	eyes 
Tried to return to work 
Lost job, can’t find work 
Jim’s state of mind & family

•		Ending	–	Make	it	right.		Give	Jim	his	life	
back

This example is from Professor Thomas A 

Mauet. 


