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Kliptown is a place that symbolises our 
deepest national aspirations. It is, 

after all, where the Freedom Charter, the 
forerunner of our Constitution, was adopted 
in 1955. The place where that happened is 
now called Freedom Square, a monument 
that allows us to recall where we have come 
from and to reflect on how far we have come 
and how far we still have to go.

FORUM

Most recently, in September 2009, Kliptown was the location for the 
Judicial Service Commission interviews for four Constitutional Court 
vacancies arising from the end of the tenures of Chief Justice Langa, 
Justice Mokgoro, Justice O’Regan and Justice Sachs. The occasion was 
momentous primarily because it was the first time that Constitutional 
Court judges had completed the constitutionally prescribed fifteen-
year tenure period. Until then, Constitutional Court judges had 
vacated office because they had reached the age of compulsory retire-
ment. This in turn explains not only why four vacancies arose simul-
taneously	but	why	questions	 about	 transformation	and	 judicial	 phi-
losophy featured more prominently than in any selection debate since 
President Mandela appointed the first Constitutional Court in 1994. 

The occasion was momentous too because the JSC, as an institution, 
had been mired in controversy relating to its investigation of com-
plaints concerning Western Cape Judge President John Hlophe and his 
own candidature for a place on the Court. The integrity of the JSC’s 
judicial selection function, and more particularly its selection criteria 
and evaluation processes were thus under the scrutiny of many.  

It is not the purpose of this piece to evaluate the JSC’s Kliptown 
performance, important as that task may be. Rather, I want to argue 
that this is an important historical moment for the advocates’ profes-
sion to reflect on how it can strengthen its own role in the judicial 
selection process. Chief Justice Ngcobo spoke inspiringly during his 
September interview of the challenges now facing the judiciary and 
the need to restore its legitimacy. Notably, it is he who will now preside 
over the JSC and be responsible, with its members, for determining its 
‘rules of engagement’.1 But the responsibility to meet the many chal-
lenges we face, which include strengthening the capacity of the JSC 
to perform its vital constitutional functions, does not start or end with 
the Chief Justice. The advocates’ profession itself bears an onerous 
responsibility with respect to judicial selection.  

The advocates’ profession plays two distinct but related roles in 
judicial selection, one determined by the Constitution and one by the 
rules of the JSC. The advocates’ profession (like the attorneys’ profes-
sion) is empowered, under the Constitution,2 to nominate two rep-
resentatives (for appointment by the President) to sit on the JSC ‘to 
represent the profession as a whole’. Historically, the arrangement 
was that the BLA and NADEL would nominate one candidate and the 
GCB would nominate the other. For many years, Marumo Moerane 
SC and Milton Seligson SC have represented the profession, but the 
guard is changing. Seligson SC recently indicated his desire to stand 
down after ten years of service as a Commissioner, and was replaced 
by GCB nominee Izak Smuts SC, the Kliptown interviews being Smuts’ 
inaugural appearance. For Moerane SC, who has served for even 
longer, Kliptown may be one of his last. A new arrangement is in place 
whereby AFT, and not BLA / NADEL, nominates one of the profession’s 
representatives: at the time of writing, AFT’s nomination of Mbuyiseli 
Madlanga SC was awaiting consideration by the President. The chang-
ing of the guard thus also provides an opportunity to reflect on the 
profession’s role and accountability in judicial selection, on experience 
gained and on lessons learned.  

In doing so, we should be clear about what interests the profes-
sional representatives serve on the JSC in the judicial selection process. 
In my view, the advocates’ profession is represented because it has an 
institutional interest in an independent and legitimate judiciary and 
the sound administration of justice under the Constitution, the bill of 
rights and the rule of law. The profession is not afforded JSC repre-
sentation so that its members can promote those amongst its ranks to 
judicial office, as some might want to think. It follows that the profes-
sion’s primary purpose on the JSC in respect of its judicial selection 
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function	is	to	facilitate	the	selection	of	judges	who	are	best	equipped	
to serve these interests.  

The second role the advocates’ profession plays in judicial selec-
tion might be termed its ‘peer review’ role. That role arises not from 
the Constitution but from the JSC’s own rules, which designate vari-
ous organisations within the legal profession broadly as institutions 
to be afforded an opportunity to comment on nominees’ suitability 
for office. Because of the nature of the work that lawyers do and 
our professional independence, the legal professions are self-evidently 
amongst those well placed to comment on suitability for judicial office, 
at least in respect of certain criteria. That is both because we have 
direct professional experience of candidates’ work (whether judicial 
officers or colleagues) and because we have the professional skills to 
evaluate	relevant	qualities.		

In order for the advocates’ profession to perform either of its two 
functions	optimally,	it	is	necessary	to	answer	two	fundamental	ques-
tions. Firstly, what criteria does the profession regard to be relevant 
to judicial selection? Secondly, what processes should be adopted to 
evaluate suitability for office with reference to those criteria? Just as 
it was critical for the JSC at Kliptown to focus its collective mind on 
how	it	frames	and	assesses	the	qualities	relevant	to	judicial	office,	so	
should we.  

That there is room for improvement on both issues can be dem-
onstrated by analysing the now well known ‘criticism’ about Judge 
Davis’s appeal record levelled by the Cape Bar, most recently in its 
comments in respect of his candidacy for one of the Constitutional 
Court vacancies. The example, now academic, is a helpful one because 
a candidate’s appeal record, whether as a sitting or acting judge, is an 
objective indicator of a candidate’s strengths and weaknesses.  

The following was said by the Cape Bar: ‘Members have observed 
that Judge Davis has a relatively high rate of reversals on appeal. That 
observation appears to be correct. It should be noted, however, that 
in one of the cases where his judgment (delivered with Judge van 
Heerden) was reversed on appeal, the judgment of the Supreme Court 
of Appeal was itself reversed on further appeal to the Constitutional 
Court (Rail Commuters Action Group and Others v Transnet Ltd t/a 
Metrorail and Others 2005(2) SA 359 (CC)’. No inference is expressly 
drawn about Davis J’s merits, but the reasonable reader might assume 
that the innuendo is that ‘he gets it wrong more than others do’.  

For a comment of this nature to be of any assistance, which is 
in	my	view	doubtful,	the	quantitative	analysis	would	have	to	be	cor-
rect. The evaluative method used by the Cape Bar to confirm whether 
members’ observations are correct is not disclosed. However, as far as 
I am aware, statistics are not recorded which might permit analysis of 
whether any specific judge’s reversal rate is within the average or usual 
range or even to enable comparison with other judges. But if a judge 
is fairly to be compared with other judges, we would need reliable 
figures. Not only would each judge’s reversal rate have to be assessed, 
but we would also need to work such a rate out carefully, having 
regard to appealability of decisions and reported and unreported judg-
ments. We would also have to use an average annual rate rather than 
numerical figures because no two judges will have decided the same 
number of cases. Even if resources can be garnered to conduct a fair 
and	accurate	quantitative	analysis,	 it	 is	hard	not	 to	doubt	 the	value	
of the exercise in its entirety when one considers that even where a 
candidate’s reversal rate ‘falls within an acceptable range’, there might 
still be cause for concern in the substance of his or her appeal record.  

Given these pitfalls, it would probably be more helpful if the pro-
fession were to garner its limited resources and valuable skills to con-
duct	a	qualitative	evaluation	of	all	candidates’	judicial	track	record	on	
identified criteria. The evaluation would then focus on the reasons 

why a judge seeking elevation to higher office, or an acting judge 
seeking a full-time appointment, has been overturned on appeal and 
whether there is any troubling pattern on the record. Such an analysis 
properly conducted might simply reveal that a judge is one who is 
willing to decide cases on hard issues or who has been allocated cases 
in unsettled or new areas of law. Or it might reveal worrying patterns 
such as whether a candidate shows disregard for precedent, is careless 
in judicial reasoning or disregards fundamental principles of law.  

Although	a	 candidate’s	 appeal	 record	may	be	an	 index	of	quali-
ties relevant to judicial candidacy, it is only one, and is a relatively 
mechanical method of assessing merit. A fair and rigorous peer review 
of candidates would, of course, have to identify a range of relevant 
qualities,	 distinguish	 between	 the	 requirements	 of	 different	 courts,	
pursue several evaluative methods and confront more contentious 
issues, such as how race and gender should factor into the JSC’s deci-
sion. The decision on these issues must be directed towards achiev-
ing the constitutional imperative of racial and gender representivity 
broadly reflective of demographics not least because that is what the 
Constitution	requires.3  

A particular challenge the profession faces is how it should assess a 
candidate’s commitment to constitutional values and his or her ability 
to reason judicially about the Constitution. Interestingly, at Kliptown, 
it	was	only	the	Minister	of	Justice	who	had	prepared	a	list	of	questions	
which elicited explanations about how candidates had reasoned in 
cases dealing with matters ‘close to the hearts of South Africans’.4 
Most,	if	not	all,	candidates	were	questioned	by	the	Minister	on	a	single	
case but the cases dealt with a range of matters including affirmative 
action, children’s rights, land rights, discrimination in employment law, 
delays in commencing prosecutions and socio-economic rights. Surely 
the profession also needs to consider, substantively, how it can help-
fully evaluate candidates’ records on these issues.  

The need for greater particularity in the profession’s comment on 
candidates is identified as an issue by Seligson SC in his 2004 annual 
report to the GCB on the JSC. He reported: ‘I would like to reiterate 
that where there are criticisms of a candidate, specific facts should 
be given, if at all possible, rather than generalisations gleaned from 
unstated or anonymous sources. I believe that where feasible, the 
reports should be garnered from colleagues who either know, or have 
appeared with or against, the particular candidate, or from other 
sources who are in a position to comment fairly on the candidate’s 
proficiency and suitability.’ 5 

Two other areas of concern arise out of Seligson’s annual reports 
over recent years. The first relates to the need to balance candour and 
effective review with fairness, a difficulty that arises when a colleague 
wants to preserve confidentiality in the comment process.6 The second 
relates to the need for the advocates’ profession to comment on all 
candidates and not only those well known within the profession such 
as advocates and well known attorneys.7  

On the plus side, Seligson SC consistently reported that the profes-
sion’s input has been valuable to the JSC interview and deliberation 
process. Our challenge is thus to improve the systems that we have 
already put in place with a view to enhancing the capacity of our 
representatives on the JSC, and the JSC as a whole, to perform their 
constitutional duties optimally.  

In considering how we meet these challenges, we might do well to 
see if there is anything we might learn from other systems. During a 
recent trip to the United States to conduct research on judicial selec-
tion in association with UCT’s Democratic Rights and Governance 
Unit,	 I	 had	 the	opportunity	 to	make	 enquiries	 about	 the	 evaluative	
methods used by the American Bar Association’s Standing Committee 
on the Federal Judiciary. Since the Eisenhower administration, and 
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with a short break during the Bush administration, the ABA has per-
formed an influential consultative role both to the Presidency and the 
Senate Judiciary Committee by rating nominees for federal judicial 
appointments.  

For those who impulsively reject anything associated with America, 
or at least anything associated with its overtly partisan (or political) 
judicial-selection process, I would urge that we approach these issues 
cautiously but with an open mind. Importantly, it would be absurd 
to assume that US judicial selection is concerned only with politics. 
Equally,	we	would	do	better	to	confront	rather	than	avoid	the	‘politi-
cal’ features of judicial selection that inevitably arise in a constitutional 
democracy. If we do, we might find that it is as unhelpful to take refuge 
in notions of judicial formalism that fail to acknowledge the role that 
values play in adjudication as it is to assert bluntly that politics has free 
reign. The real challenge is how one draws the line between permis-
sible	and	impermissible	questioning	in	respect	of	matters	‘political’.		

As	for	the	ABA,	it	attempts	to	steer	clear	of	questions	of	ideology	
and political philosophy.8 Rather, candidates are rated Well Qualified, 
Qualified or Not Qualified with reference to three criteria: professional 
competence, judicial temperament and integrity. Professional compe-
tence	concerns	‘qualities	such	as	intellectual	capacity,	judgment,	writ-
ing and analytical abilities, knowledge of the law and breadth of pro-
fessional experience’. Integrity concerns ‘the nominee’s character and 
general reputation in the legal community as well as the nominee’s 
industry and diligence’. Judicial temperament concerns the nominee’s 
‘compassion, decisiveness, open-mindedness, courtesy, patience, free-
dom	from	bias	and	commitment	to	equal	justice	under	the	law.’	We	
might frame our criteria differently and emphasise others, but many of 
these	qualities	are	relevant	to	good	judging.					

What is perhaps most interesting to a South African is the meth-
odology used by the ABA in evaluating a nominee’s record. In sum, 
the ABA conducts a rigorous process of peer review through a fifteen 
member standing committee established for this purpose. Each com-
mittee member serves a three year term and dedicates approximately 
1000 hours per year to his or her functions. The peer review process is 
regarded as a critical public service.9  

Peer review is conducted via two methods.10 The first is by evaluat-
ing a nominee’s record based on extensive information and material 
that is collated by the nominee him- or herself and supplied to the 
committee. For example, copies of all judgments of a candidate seek-
ing elevation to a higher court will be furnished, whether reported or 
not. The second is by conducting a process of confidential interviews 
‘with a broad spectrum of lawyers, judges and others who are in a 
position	 to	 evaluate	 (nominee’s)	 professional	 qualifications.’	 A	 rela-
tively straightforward process will entail approximately 40 interviews 
where a more complex one might result in over 100 interviews.  

Importantly, (especially in light of the JSC’s decision about anony-
mous comments) processes are in place in the peer review process 
aimed at balancing the need for candour in respect of adverse com-
ments and fairness to a candidate. Fairness dictates that an adverse 
comment (whether publicly or privately made) cannot be held against 
a person unless an opportunity is provided to deal with it. In sum, 
where adverse comments are made about a nominee, the evaluator 
will, without breaching any confidentiality claimed, disclose ‘as much 
of the underlying basis and context of the adverse comments as rea-
sonably possible’. If that is not possible without compromising confi-
dentiality and confidentiality has not been waived, an adverse com-
ment will not be taken into account.  

Fairness also dictates that a wide range of interviews be conducted 
across various spectrums. For example, in assessing a judge’s criminal 
trial record, prosecutor and defence counsel are interviewed. For a 
practitioner, both co-counsel and opposing counsel are interviewed. 
Fairness	 also	 requires	 that	 representatives	 from	 minority	 groups	 be	

interviewed.  

The processes are contained in a manual that guides committee 
members conducting peer review. That manual is confidential but 
according to current committee chairperson Kim Askew,11 those seek-
ing to prepare a manual might consider the following subject areas: 
an explanation of the overall process and purpose; the obligations of 
each member, an outline of each step of the evaluation process and 
other practical matters.12 The relevant factors in the evaluation process 
considered in the manual would include how the evaluation is com-
menced, timelines, the steps to be followed, how to record interviews 
and report them, what should be covered in interviews with judges 
and lawyers, how to handle negative or adverse information, when to 
interview the candidate, how to report the information to the com-
mittee, guidelines to ensure that a diverse section of the legal commu-
nity is contacted, what ratings mean, how to determine what rating 
applies, how ratings are reported, how much explanation to give of a 
rating and what procedures to follow if there is an adverse rating.  

Before we take fright at the prospect of 1000 hours of community 
service, we should remember that the South African judiciary is much 
smaller than the US federal judiciary and one can draw creatively from 
a system without replicating it wholesale. We should also remember 
that there is scope to collaborate with other branches of the legal pro-
fession and the judiciary in conducting peer review and that we might 
direct our efforts towards empowering the JSC to arrive at ratings 
rather than rating candidates ourselves.  

Perhaps our biggest challenge is finding respectful consensus within 
the profession in dealing with the imperative of judicial transforma-
tion. The US example does provide guidance on some issues that we 
face, such as checks and balances on bias that can flow from subjec-
tive evaluation of merit and how to redefine apparently neutral crite-
ria. But on many issues our solutions will have to be home-grown.  

In my view, it is timely for us to take this important historical 
moment to reflect on where we have come from, how far we have 
come and how far we have to go. As an individual member of the 
profession, my reflections can go only so far. Perhaps we might do well 
to check ourselves in for a legkotla at Kliptown to draw inspiration for 
deliberation about how we as a profession can strengthen our own 
role in South Africa’s judicial selection processes.     
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