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Lest we forget: at the heart of our honourable 

profession lies a core service delivery function. 

The public expect their legal representatives to 

ensure access to justice, and reasonably soon.  
Picture this happening in any other service industry - the client arrives, 

ready, willing and able to perform its part of the bargain and is told by the 

service	provider,	who	is	equally	willing	and	able	and	ready	to	provide	the	

required	services,	to	come	back	in	a	year,	or	two,	or	three.	Absurd	though	

this may seem in a general business context, this is precisely what in, 

effect, occurs in most divisions of the High Court. In this regard, a recent 

enquiry	with	the	Registrar’s	offices	in	the	major	centres	-	Johannesburg,	

Pretoria, Durban and Cape Town reveals a delay ranging from one 

year	to	three	years	from	the	date	of	a	request	of	a	civil	trial	date	to	the	

date of trial – and this is borne out by common practical experience of 

practitioners.

It is suggested that these delays are too lengthy. The corollary is that 

there are too many matters on the awaiting trial rolls. Any reduction in 

that number should thus reduce the delays in the remaining matters.  

In this article I explore these problems and suggest methods of address-

ing  delays in the civil justice system. 

* With due apologies to Dale Carnegie How to 

Win Friends and Influence People. Apologies 

too, for a somewhat flippant title to what is 

really a serious problem. By focusing on the 

civil justice system I do not intend to minimise 

the severe of the prejudicel effect of lengthy 

delays in the criminal justice system.

How to resolve civil cases  
and impress the public* 

Greg Harpur SC, 
Durban Bar



  advocate    December 2009    39

FORUM

The effects of trial delays 
Apart from the obvious frustration expe-
rienced by a prospective client faced with 
such a lengthy delay in the allocation of trial 
dates, at least the following adverse conse-
quences	exist:	

•		witnesses	die	or	emigrate;		

•		with	the	passage	of	time	testimony	
becomes more unreliable and vulnerable to 
attack;  

•		unscrupulous	litigants	may	defend	solely	
for the purposes of delay, thereby leading 
to an increase in matters on the awaiting 
trial roll;  

•		a	loss	of	confidence	by	the	public	in	the	
justice system; 

•		deleterious	economic	effectsl	as	contracts	
cannot be enforced timeously; 

•		as	a	catch-all,	the	truism	‘justice delayed is 
justice denied.’ 

In fairness, one should ask: ‘Are there any 
positive effects of lengthy delays?’ Perhaps it 
could be argued that:  

•		there	will	be	a	natural	attrition	of	matters	
which might otherwise proceed;  

•		the	parties	have	more	time	to	reflect	and	
arrive at a solution themselves;  

•		the	parties	have	more	time	to	finance	the	
litigation. 

My view is that whilst there is something 
to be said for the notion that trial dates 
should not be allocated with indecent haste, 
and that a respectable interval between 
close of pleadings and the trial itself should 
follow, this should ideally be no more than 
six months.  

The disadvantages attendant upon any 
additional delay are overwhelming, and fun-
damental. The economy, through taxation, 
pays for the entire edifice of government 
itself, and without the efficacy of the civil 
justice	system,	and	the	consequent	enforce-
ability of legal obligations, it is difficult to 
imagine the economy, and government, 
functioning properly. At stake ultimately is 
the efficacy of the rule of law in civil matters. 

An excessive delay may also breach 
the constitutional right of access to justice 
enshrined in section 34 of the Constitution 
of the Republic of South Africa 108 of 1996. 
‘Access to courts. - Everyone has the right 
to have any dispute that can be resolved by 
the application of law decided in a fair public 
hearing before a court or, where appropriate, 
another independent and impartial tribunal 
or forum.’  

After an application is made for a trial 
date, at what point in time does the State fail 
in its duty to provide access? Has the legis-

lature itself not recognised a cut-off point of 
three years in prescribing this as the prescrip-
tive period for most debts? (See section 11 

(d) of the Prescription Act 68 of 1969.) 

Historical and 
comparative 
The problem of protracted litigation is of suf-

ficient	antiquity	to	have	become	apocryphal.	

Thus Hamlet contemplated suicide as an 

attractive alternative: ‘For who would bear... 

the law’s delay ...’ Hamlet Act III, Scene I 

(William Shakespeare (circa 1601-1602)). 

Jarndyce and Jarndyce, the fictional case in 

Bleak House (circa 1853) occupies the public 

imagination as the symbol of interminable 

litigation. Dickens used it to attack the 

Chancery Court system: 

‘There is not an honourable man among 

its practitioners who would not give – who 

does not often give – the warning, “Suffer 

any wrong that can be done you rather 

than come here!”’ (Chapter 1). 

The following note appearing in 1925 

(42) South African Law Journal 70 reveals 

both the enduring nature of the problem and 

a pertinent self-interest for lawyers to ensure 

timely access:

‘The Law’s Delays.-

The Judges of the Supreme Court 

(Cape Provincial Division) have made a 

determined attack upon the accumulations 

of arrear work and as was expected the 

Roll, so formidable on paper, has crumbled 

away. The work of the Division had reached 

a curious and disastrous state – the Roll was 

full, the courts were empty! The delay in 

hearing had rendered much of the work 

moribund and the threat of hearing gave 

it the coup-de-grace. As a result the court 

will start the coming year with a Roll of 

reasonable proportions, and unless there 

is a great influx of work-of which there 

are no signs at present – litigants can look 

forward to their cases being heard within a 

couple of months from the set down. There 

is no doubt that the congestion of the last 

two years has seriously diminished the 

work brought to this Division, and it is to 

be hoped that the improved state of affairs 

will encourage litigants to submit their 

disputes once more to the court instead of 

wandering in the byways of arbitration and 

compromise. 

The state of affairs in England presents 

a curious analogy. We quote from the 

Law Times: “One of the chief causes of 

the decline- of legal business has been the 

interminable delay imposed upon litigants 

before they can have their disputes settled 

by the King’s Courts. Rather than undergo 

the worry and strain of months of waiting, 

persons are prepared to forego just claims 

and compromise unjust demands. Justice 

delayed is justice denied.”’ 

Some delay is inherent and inevitable in 

the litigation process, and the problem is 

endemic, and by no means limited to South 

Africa (or England).  

In England, concerns, including those of 

delay, ultimately prompted the wide rang-

ing 1999 Woolf Reforms, which included a 

procedure for ‘fast-tracking’.  

Americans too have grappled with the 

problem and as noted by Professor Patrick 

Johnston in ‘Civil Justice Reform: Juggling 

Between Politics and Perfection’ 1993-1994 

(62) Fordham L Rev 833: 

‘Few would fail to recognize the adage 

“Justice delayed is justice denied.” Our 

fascination with the amount of time it 

takes courts to resolve disputes extends 

across centuries-at least from the Magna 

Carta through the Federal Rules of Civil 

Procedure. Concern with the problems of 

delay also extends beyond Anglo-American 

jurisprudence. Indeed, perpetual worry 

over “justice delayed” might be viewed as 

the fate of humanity rather than a chosen 

tradition.’ 

In August 1990, the US Congress passed 

the Civil Justice Reform Act to help remedy 

these problems (28 USCA §§ 471–482). 

The US Senate explained that the Civil 

Justice Reform Act was ‘to promote for all 

citizens, rich or poor, individual or corpora-

tion, plaintiff or defendant, the just, speedy 

and inexpensive resolution of civil disputes 

in our Nation’s federal courts’ (S. Rep. No. 

101-416, 101 Cong., 2d Sess., at 1 [Aug. 

3, 1990]). The Act ordered each US district 

court to implement a Civil Justice Expense 

and Delay Reduction Plan under the direction 

of an advisory group comprising ‘those who 

must live with the civil justice system on a 

An excessive delay may also 
breach the constitutional right 
of access to justice enshrined in 
section 34 of the Constitution 

of the Republic of South Africa 
108 of 1996.
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regular basis’. The Federal Courts have acted 

to expedite proceedings and a ‘rocket docket 

case’ can be tried within six months of the 

preliminary pretrial conference, if the parties 

agree and the trial will last no more than five 

days (http://law.jrank.org/pages/5238/Civil-

Procedure-Civil-Justice-Reform-Act-1990.

html#ixzz0R9lMVCSb).

India too has well publicised difficul-

ties with trial delays, and seeks a solution. 

(Cf ‘Arrears and delays in the Indian legal 

system-where lies the way out?’ 2002 (XV) 

Saionton Basu Central Indian Law Quarterly 

83-93). 

In 2001 May De Rebus in an article on the 

demise of the ‘Cape Rule’ (the erstwhile rule 

37A), which was once seen as a panacea to 

accelerate the trial process, Hennie Erasmus 

concludes that the rule introduced a limited 

form of case management. The experiment 

failed. A system of case management even 

in a modest and limited format cannot 

be operated successfully without proper 

infrastructure. 

In a letter published in 2001 November 

De Rebus Oliver Hart expressed the view that 

the Cape rule 37A delayed the resolution of 

disputes rather than truncating them and 

that earlier trial dates are more effective than 

litigation managers.  

In my view, there is much to commend Mr 

Hart’s view. For every judge involved in some 

sort of case management there is one less 

judge available for trial duty. The simple truth 

is that parties only begin preparing in earnest 

on the issues defined in the pleadings once 

a trial date has been allocated. There is no 

point in preparing all the evidence at an early 

stage only to then wait for years for the trial 

dates. Most of the preparation would then 

require	repetition	closer	to	the	trial,	which	

increases costs and is counterproductive. 

Only on proper preparation, under the incen-

tive of looming and imminent trial dates, do 

the prospects of success swing into sharper 

focus as the strength and weaknesses of 

both parties’ positions become more appar-

ent in the harsh light of practical realities 

- such as witness availability, credibility, docu-

mentary evidence - all realistically assessed as 

against the applicable law in the crucible of 

imminent trial dates. This is why the doors-

of-court syndrome operates so effectively in 

resolving so many seemingly intractable legal 

disputes.  

The delay in the allocation of trial dates is 

thus highlighted as an enormous obstacle to 

justice. How is this difficulty to be resolved? 

Possible solutions 
It is suggested that possible solutions to 

reducing the waiting time for trial dates 

include the following:  

•		the	obvious	-	more	facilities	in	the	form	

of more judges, more court rooms, more 

court staff; 

•		loading	the	rolls	with	more	matters:	the	

doors-of-court syndrome will ensure that 

the majority of these extra matters will 

settle anyway and never proceed, and 

loading will eat into the backlog on the 

awaiting trial rolls thereby reducing the 

waiting time for the remaining matters and 

lessening the incentive to defend purely for 

purposes of delay; 

•		improved	efficiency;		

•		the	encouragement	of	alternatives	to	

litigation in the form of mediation and 

arbitration. 

Any solution has an attendant train of 

obstacles. Thus there are limited public 

resources, loading the rolls increases the risk 

of prejudice to parties who are ‘crowded out’ 

and unable to secure a judge, efficiencies are 

hard to achieve, and litigants are entitled to 

expect the State to fulfill its constitutional 

obligation to provide courts, not turn them 

away to consensual private remedies such 

as arbitration and mediation. (Cf Lufuno 

Mphaphuli & Associates (Pty) Ltd v Andrews 

and Another 2009 (4) SA 529 (CC) para-

graphs [214] and [217]-[218] at 591D-E and 

592B-D.) 

There are, however, possibilities worth 

exploring. It would appear that the majority 

of matters presently clogging the awaiting 

trial rolls countrywide are MVA matters. This 

calls for special measures. One approach is 

to institute a separate roll for MVA matters 

and to load that roll with extra MVA matters 

in the knowledge that most will settle. In a 

recent appearance in Pretoria I noted that a 

separate MVA roll was called and the major-

ity of matters were recorded as resolved or 

standing down with a view to imminent reso-

lution, which demonstrates the effectiveness 

of focused attention on MVA matters and 

the resolutive powers of the ‘doors-of-court’. 

Whilst there is hesitancy in recommending 

any general revisiting of rule 37 procedures 

in view of the failed Cape experiment, there 

may also be merit in publishing, as part of 

the trial roll, a list of MVA matters that are 

nearing allocation for trial, to all be set down 

for a judicially supervised rule 37 conference 

before a particular judge on a particular date, 

with penalties applicable for matters not 

properly dealt with in terms of the rule.

More could be done to encourage parties 

to use alternative dispute resolution such 

as arbitration and mediation. Uniform rule 

37 (6)(d) already obliges litigants to minute 

whether ‘any issue has been referred by the 

parties for mediation, arbitration or decision 

by a third party and on what basis it has 

been so referred’. If both parties agree to 

arbitration of the entire matter, that is one 

less matter occupying the awaiting trial roll. 

Perhaps preference on the trial roll could be 

given to matters where one of the parties 

proposes the use of an alternative in the 

form of mediation and arbitration, but the 

other party is intractable and does not wish 

to do so, as such a refusal may prima facie 

be an indication of delaying tactics. Suitable 

safeguards would need to be built into any 

such provision to prevent abuse. Arbitration 

is also available as an alternative to those 

parties unfortunate enough to be ‘crowded 

out’ by a loading of the court rolls, and 

should be encouraged in that eventuality. 

Common experience reveals that compe-

tent arbitrators are available at short notice, 

and there seems to be little to prevent an 

arbitration proceeding on the due trial dates 

if a judge is not available, other than the 

unwillingness of one or both of the parties to 

agree to arbitration. It seems to me that the 

risk of occasional ‘crowding out’ is preferable 

to a wholesale denial of access constituted 

by excessive delays. The strict enforcement 

of the rule 37 minute being timeously filed 

for all matters should be encouraged. Local 

practice in the KwaZulu-Natal High Court is 

to have certain categories of matters placed 

upon an expedited roll, which works well in 

practice. These categories could be expanded 

by adding divorce matters of limited 

duration.  

There may be other alternatives avail-

able, if only attention could be focused on 

the problem, and the urgency with which it 

needs to be resolved. 

Conclusion  
To	answer	the	question	posed	as	to	how	to	

resolve civil cases and impress the public: 

reduce the awaiting trial time.  

The simplicity of the solution belies the 

difficulties of implementation.  

Nonetheless this is imperative if the public 

is to retain its confidence in the civil justice 

system, and that confidence is a vital safe-

guard of the system and the rule of law.   


