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Introduction

The title chosen for this seminar is not original. 
It was first used in the 1980s, to describe a 
different kind of constitutional crisis then 

unfolding in South Africa. You will remember its 
elements: an inconclusive guerrilla war; mounting 
domestic conflict and international sanctions; a 
seemingly intractable government. Progressively 
it ruled through states of emergency and a web 
of regulations controlling the media, political 
activities and freedom of movement. At one level 
it was a misnomer to call this a war on law. It was 
(as Lord Steyn has written) a war through law; a 
government seemingly concerned to the last to 
invoke legality for what it did. Its measures were 
subjected to vigorous court challenges, which in 
a surprising number of instances succeeded. One 
predictable result was ever tighter regulations, 
states of emergency renewed annually, more 
ouster clauses. Another we did not expect was 
the slide into a twilight world, like a Costa-Gravas 
film, of disappearances and death squads. But 

none of those measures was authorised by legal 
enactment. Like the Wannsee gathering in 1942, 
which secretly authorised the ‘final solution,’ the 
South African government drew back from that 
last step. 

What makes the events of recent years in Zimbabwe a true war 
on law is rather different. Beatrice Mtetwa* and I have been asked 
to offer an account which draws on our experiences – in Beatrice’s 
case, up to the last few days. I have five points to make. Firstly, I shall 
define my terms; secondly, I shall briefly trace Zimbabwe’s progres-
sive fall from constitutional grace; thirdly, I shall focus on the land 
seizure programme and our challenge to it in international law. Then, 
fourthly, I shall describe its aftermath: the defiance by the Government 
of Zimbabwe of the ruling, and recent attempts to register it as a judg-
ment exigible in domestic law in Harare. Lastly I shall suggest what the 
international legal and human rights community might consider doing 
about it. Beatrice will then offer you, from the frontline of the current 
legal war, case studies of the war on law which continues, even under 
the Unity Government formed last month.  

‘War on law’ and the rule of law 
First, my terms. Obviously the war on law is another way of saying 
that the rule of law is under sustained attack. You will think that the 
general subject has been done to death - or, as it was said of Henry 
James, that perhaps we have chewed off more than we can bite. 

Beatrice and I hope that you will not think that tonight. There is 
nothing that we could say on a conceptual level which could add 
anything to what has been said so compellingly over the last four or 
five years, in public and in print, by people like Lords Steyn, Bingham, 
Phillips, South Africa’s Johann Kriegler and others, and more recently 
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by the Master of the Rolls. We think however 
you may be interested in two perspectives of 
one country’s slide from what, by any measure, 
was a remarkable representation of the rule of 
law, first to law, and then to lawlessness. 

What	I	have	said	requires	me	of	course	to	
define my terms. I mean the spectrum rep-
resented at one end by the rule of law and 
lawlessness on the other. May I explain by 
illustration, drawing on current conditions in 
Africa. At the bottom of the scale must of 
course be lawlessness, represented perhaps 
most graphically in current conditions by the 
seething anarchy of the streets of Mogadishu 
and the piracy off Somalia’s coast. Close by, in 
Darfur, it might be said that there is rule - in 
the sense of an unremitting exercise of naked 
power. Now, at a third gradation on the scale, 
we move to law: I mean it in the sense of 
known rules, by statute or established custom 
which bind people and are generally enforced. 
Many African countries fall into this category: 
pre-constitutional South Africa was itself an 
example. Finally, at the far end of the spec-
trum of constitutionalism and the realisation 
of human rights there is what some would 
term rule under law as a more apt description 
of the rule of law. The difference between the 
last two categories – law, and rule under law 
is of course between using law to rule and 
accepting the supremacy of law itself, usually 
in the form of a justiciable bill of rights in a 
relatively rigid constitution. The premise was 
expressed timelessly by Henry Bracton over 
600 years ago, when he put it this way:

‘The king ought not to be under any man, 

but he ought to be under God and the law, 

since the law makes the king. Therefore let 

the king render unto the law what the law 

has rendered to the king, namely dominion 

and power; for there is no king where will 

prevails and not the law.’ 

I	turn	now	from	terms	to	my	second	ques-
tion: how did Zimbabwe fall from grace? 

The fall from grace 
For 18 years after independence in 1980, 

Zimbabwe served as something of a role 
model for constitutionalism. All the mem-
bers of the judiciary who had served under 
the white minority government of Ian Smith 
continued to serve. The Chief Justice and one 
judge of appeal however speedily retired, and 
together with other retirements the opportu-
nity was created for the remodelling of the 
Court of Appeal. The first Chief Justice of 
Zimbabwe was Sir John Fieldsend, British-
born but a Rhodesian lawyer and judge who, 
together with one other resigned in 1968 in 
protest against the decision of the Appeal 
Court to grant judicial recognition to Smith’s 

rebellion. Swiftly a remarkable court grew up 
around him: he was succeeded initially by a 
Caribbean judge, Telford Georges, then by 
one of the most remarkable judges of Africa, 
Enoch Dumbutshena. Dumbutshena and his 
successor, Antony Gubbay, were influential 
in the building up of a court remarkable in 
its reflection of racial diversity, talent and 
independence. Under the Constitution of 
Zimbabwe, the testing power of the court 
was exercised in a series of important cases. 
And so the trouble started. 

In 1982 two farmers, the York brothers, 
were arrested and charged with illegal pos-
session of arms of war. A trial against them 
collapsed	and	they	were	acquitted.	However	
they were immediately detained. The deten-
tion was set aside by the High Court; they 
were re-detained, and released a second time 
by order of the High Court because of illegali-
ties in their detention orders. The result was 
an attack by the Minister of Home Affairs on 
the courts and the legal profession. He said in 
Parliament:

‘We are aware that certain legal practi-

tioners are in receipt of monies as paid hire-

lings, from governments hostile to our own 

order, in the process of seeking to destabi-

lise us, to create a state of anarchy through 

the inherited legal apparatus. We promise to 

handle such lawyers using the appropriate 

technology that exists in our law and order 

section. This should succeed in breaking up 

the unholy alliance between the negative 

Bench, the reactionary legal practitioners 

and governments hostile to us, some of 

whose representatives are in this country’ 

(my emphasis). 

That ominous reference to ‘inherited legal 
apparatus’ reflects a deep-seated resent-
ment of what Zanu-PF has always considered 
to be an imposed resolution of the war for 
liberation. The Lancaster House constitu-
tion was negotiated over just nine weeks in 
London in 1979, between two sullen sides: 
the Rhodesian Front Government with its sat-
ellites, pressured by the UK and US govern-
ments, and its Zanu-PF adversaries pushed to 
the	table	by	Zambia	and	Mozambique	threat-
ening to deny its guerrilla bases if it did not. 

Prime Minister Mugabe added, again 
speaking in Parliament, that:

‘The government cannot allow the tech-

nicalities of the law to fetter its hands in 

what is a very clear task before it, to pre-

serve law and order in the country. We 

shall, therefore, proceed as government in a 

manner we feel as fitting … and some of the 

measures we shall take are measures which 

will be extra-legal.’ 

Indeed that happened. Progressively orders 

of the courts were defied by government. And 
when the Dumbutshena court held whipping 
as a criminal sanction to be unconstitutional, 
because it was both inhuman and degrading, 
describing it as a punishment having its ori-
gins in the Dark Ages, an amendment to the 
Constitution to reinstate it followed. The rein-
statement of corporal punishment in respect 
of males under the age of 18 of course contra-
vened not only the United Nations Convention 
on the Rights of the Child but also Article 5 
of the African Charter of Human and Peoples 
Rights. So too a constitutional challenge to 
the death penalty, pending in the courts, was 
pre-empted by constitutional amendment. 

Again, when Chief Justice Dumbutshena, 
delivering a unanimous judgment for the 
Appeal Court, held invalid actions by the 
Speaker of Parliament directed at Ian Smith, 
then still a member, the Speaker (now the 
Minister for Land Affairs) was furious. In terms 
that would be familiar to English legal histo-
rians, he asserted that no court of law could 
question	a	decision	made	by	 Parliament.	He	
suggested that Parliament might have to ‘lib-
erate itself from the Supreme Court judges.’ 

The	pace	quickened.	A	series	of	Orwellian	
constitutional and other statutory measures 
followed, notably the Presidential Powers 
(Temporary Measures) Act; so too the use of 
pardons by presidential proclamations undo-
ing the results in criminal trials, and a proc-
lamation issued by the President seeking to 
validate the results of elections in 37 constit-
uencies at a time when that very issue was 
pending before the High Court. The Supreme 
Court struck it down. Further verbal attacks 
on the judiciary followed. 

The measures became progressively more 
shameless. On 6 October 2000 the President 
issued Clemency Order no. 1 of 2000. This 
granted an amnesty to those who kidnapped, 
tortured and assaulted people and burnt their 
homes and other possessions as a way of 
intimidating them during the 2000 election 
campaign. Also at about that time the army’s 
military police detained two journalists over an 
article they had published. No member of the 
Executive intervened. The implication that the 
military authority could operate beyond the 
reach of the law was clear. The commissioner 
of police said as much when he explained that 
he would not intervene ‘because the nature of 
the enquiry involved highly sensitive matters 
of national security which could not be dealt 
with by my officers.’ And it was also at this 
time that the land invasions started and court 
orders were repeatedly flouted. Despairingly, 
the Supreme Court ruled:

‘Wicked things have been done, and con-

tinue to be done. They must be stopped. 
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Common law crimes have been, and are 

being, committed with impunity. Laws made 

by Parliament have been flouted by the 

government. The activities of the past nine 

months must be condemned.’ 

Matters came to a head when on 14 
December 2000 President Mugabe, speaking 
at his party’s congress, disowned the courts. 
In relation to the land issue he said this:

‘The courts can do what they want. They 

are not courts for our people and we shall 

not even be defending ourselves in these 

courts.’ 

An invasion of the Supreme Court build-
ing was permitted. A mob danced on the 
tables and benches and called for judges 
to be killed. Shortly thereafter, Chief Justice 
Gubbay having called for assurances from 
the Executive received an insulting answer 
instead. He resigned, and in his stead was 
appointed a judge distinguished by the fact 
that he had the worst appeal record of all 
the High Court judges, but had served previ-
ously both as a member of the Politburo of 
the ruling party and a Deputy Minister under 
Mugabe. It was at this time that Mugabe used 
the phrase which David Blair (Daily Telegraph 
correspondent in Zimbabwe) used as the title 
for his memoir of the country: Those who 
doubt the ruling party’s skill and ruthlessness 
should remember that ‘we have degrees in 
violence.’  

That attribute was made progressively 
manifest. In the emergence in 2000 of two 
threats to his grip on power, from the so-
called war veterans on the one hand and 
the MDC opposition on the other, Mugabe 
exploited	 the	 land	 issue.	 The	 question	 of	 a	
more	equitable	distribution	of	land	had	been	
treated in a desultory period for nearly two 
decades. Now however it was a potent popu-
list palliative, and a weapon of retribution 
against the overwhelming white commercial 
farmers – some 4000 in a population of about 
12 million – who were seen as key supporters 
and founders of the opposition. 

Which brings me to my third point. 

The land seizure 
programme and the road 
to Windhoek 

There is no time to tell of the innumer-
able challenges to multiple attempts by the 
Government of Zimbabwe to authorise the 
taking of land. Several of these succeeded. 
The ultimate result was Amendment 17 to the 
Constitution. This purported to amend the 
property clause in the Constitution providing 
for any gazetted land to vest in the State upon 
proclamation, without compensation. Also, an 

ouster in these blunt terms: no person could 
‘apply to a court to challenge the acquisition 
of the land by the State, and no court shall 
entertain any such challenge.” 

Shortly after some 500 farms were 
gazetted. Their designated recipients over-
whelmingly comprise cronies: the Speaker of 
the Senate (two farms), relatives of ministers, 
various CIO officials, judges, two air vice-mar-
shalls and two wing commanders. 

The confiscation was challenged through 
the High Court to the Supreme Court. When 
the latter – every member bar one has a seized 
farm – had reserved judgment for nearly 
a year, the legal team turned to the SADC 
Treaty Tribunal. 

On 27 November 2008 the Tribunal set 
up under the Treaty for the Southern African 
Development Community (SADC) upheld the 
argument that the Government of Zimbabwe’s 
land seizure programme, with its apotheo-
sis in Amendment 17, infringed Zimbabwe’s 
obligations in international law as a party to 
the Treaty. Ultimately 79 farmers, representing 
themselves, their families and their workers 
and their families, were represented before 
the Tribunal. What the applicants sought 
was a declarator (that the Government of 
Zimbabwe was in breach of specified SADC 
treaty obligations through its enactment of 
the Constitution of Zimbabwe Amendment 
(No. 17) Act and the purported seizure of 
farms; an injunction that the Government 
of Zimbabwe comply with its treaty obliga-
tions to the satisfaction of the Tribunal; for 
the imposition of a procedure to monitor and 
ensure such compliance.  

The SADC Tribunal sits in Windhoek. It 
comprises a panel from member states. A 
panel member may of course not sit if his 
or her country is a party to a particular case. 
Zimbabwe’s panel member is herself a part-
time agriculturist. Those who sat included as 
President Dr Alberts Luis Mondlane (scion of a 
former Mozambican revolutionary family), the 
Chief Justice of Mauritius, and senior judges 
from Angola, Botswana and Zambia. 

After the SADC proceedings had been 
launched, nearly a year to the day after 
reserving judgment - a failure which can 
only be imputed to an intention to thwart 
access to the Tribunal - the Supreme Court of 
Zimbabwe dismissed the constitutional chal-
lenge to the same constitutional amendment. 
It described that amendment in complacent 
terms as being a measure ‘to stop what was 
considered obstructive litigation and secure 
finality in cases of compulsory acquisition of 
agricultural land for public purposes … ‘ 

There were three separate bases on which 
the constitutional amendment was attacked 

before the SADC Tribunal. The first, and sim-
plest, was that it violated the rule of law itself. 
This argument was usefully supported by that 
description of the legislative purpose by the 
Zimbabwe Supreme Court, as being one to 
ensure that the implementation of the land 
seizure programme should not be ‘obstructed’ 
by pending legal challenges. 

For Amendment 17 introduced a purported 
ouster into the Constitution. This, even by the 
standards Sir William Wade excoriated in his 
Hamlyn lecture some 20 years ago, plumped 
new depths. It provided that an affected 
person ‘shall not apply to a court to challenge 
the acquisition of the land by the State, and 
no court shall entertain any such challenge.’ 

We of course identified two critical aspects 
of the rule of law infringed by this provision: 
the right of access to courts, and the right to 
a fair hearing before a person is deprived of a 
right or important interest. In the pithy state-
ment the European Court of Human Rights in 
Golder v UK, ‘one can scarcely conceive of the 
rule of law without their being a possibility 
of having access to the courts.’ The Tribunal 
upheld this challenge unanimously.  

The second challenge was based on dis-
crimination. We had thought the argument 
ambitious, but it succeeded, one member of 
the Tribunal dissenting. The difficulty was that 
the terms of Amendment 17 were not explic-
itly racial. But, we said, analogous to legisla-
tion in the Deep South dealing ostensibly with 
bus passengers, it was in its outcome one 
which bore down on one category of people 
marked out by race. Statements by Zanu-PF 
leaders, especially the Minister of Lands, in 
terms redolent of ethnic cleansing corrobo-
rated this. 

We invoked discrimination in a second 
respect: the land seizure programme was 
in any event inherently arbitrary and capri-
cious. It was ostensibly directed at advancing 
‘indigenous’ Zimbabweans which, we pointed 
out, excluded Zimbabwean citizens, born in 
Zimbabwe who happened to be of mixed 
race or of Asian extraction, or who might be 
thought, long years of farming under African 
skies notwithstanding, to be generally ‘white’ 
in appearance. Conversely, it included people 
who were ‘black’ in appearance who were 
not Zimbabwe-born. We pointed out that the 
consequent	 uncertainty	 and	 hence	 arbitrari-
ness	was	a	consequence	of	the	Government	
of Zimbabwe being too fainthearted to follow 
the programme to its logical conclusion: to 
emulate at least Nazi Germany or Apartheid 
South Africa in some attempt at statutory 
racial classification. (This statement gratify-
ingly infuriated the legal representatives for 
the Government of Zimbabwe before the 
Tribunal). The third ground was that, we 
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could establish on the papers, as beneficia-
ries an exclusive category of political chefs (a 
term borrowed from the Mozambican and 
Angolan wars of liberation, and denoting a 
class of political beneficiaries). The taking and 
the giving were both mala fide, irrational and 
unrelated to any legitimate exercise of power. 
That might have been the case, had criteria of 
beneficial land usage, maximising output, cap-
ping the size of farming units been applied. 
Not one was. 

The third basis of attack, again sustained 
unanimously by the Tribunal, was the failure 
in taking the land to provide for compensa-
tion. We could show it was common cause 
that firstly no compensation had been paid 
in respect of either the land or improve-
ments to it; no assessment of compensation 
had been made by anybody representing the 
Government of Zimbabwe; and thirdly, the 
Government of Zimbabwe manifestly did 
not have the financial resources to pay all 
the compensation due in respect of all farms 
acquired	 since	2000,	and	 in	particular	 those	
now	acquired	by	virtue	of	Amendment	17.	

In the last stages of argument, the 
Government of Zimbabwe lawyers walked 
out of the Tribunal. The Tribunal’s President 
remonstrated, saying ‘We are trying to build a 
house of justice in the region.’ That, of course, 
was exactly why they left. 

When the Tribunal ruled on 27 November, 
a small group of farmers – some bearing the 
scars of vicious assaults carried out on them 
to force them to withdraw these proceedings 
– wept. 

The aftermath 
You will have noted that one of the orders 

sought and granted was that the Government 
of Zimbabwe should, of course, implement 
the Tribunal ruling. That obligation arose 
immediately	 at	 international	 law.	 Equally	
immediately the Minister of Lands and the 
Attorney-General conveyed the government’s 
determination to defy it. But the Protocol on 
the SADC Tribunal also provides (in Article 
32) for the registration and enforcement of 
Tribunal orders. Within three weeks of the 
ruling, an application was lodged with the 
High Court in Harare to achieve this. 

Then followed a familiar feature of litiga-
tion in Zimbabwe. The duty judge over the 
Christmas and New Year period ensured his 
own unavailability. Surprisingly, the govern-
ment of Zimbabwe filed opposing papers 
in January, however. These first of all (while 
admitting the jurisdiction of the Tribunal) 
deny that any mechanism exists for its ruling 
to be registered in Zimbabwe. The suggestion 
appears to be that the statute which regu-
lates the recognition and enforcement of for-

eign judgments does not apply, overlooking 
the fact that at common law, in Zimbabwe as 
in South Africa, an order of a foreign court, 
international tribunal or arbitration proceed-
ing will be recognised and enforced by the 
local	court	 if	prerequisites	of	 jurisdiction	and	
public policy are met. 

But the real concern in the road ahead 
lies in the likelihood of obstruction by the 
Registrar and the Judge President as regards 
the securing of any hearing, and thereafter of 
any High Court judge holding against the gov-
ernment. This is accentuated by an extraordi-
nary address by the Deputy Chief Justice, Mr 
Justice Malaba, at the official opening of the 
High Court in Bulawayo last month when - 
despite the issue which almost inevitably will 
come to him on appeal - being a live issue in 
the lower court, he stated categorically that 
the SADC Tribunal ruling will not be recogn-
ised domestically in Zimbabwe. 

Two legal remedies now exist for the farm-
ers, their workers and families. One is to per-
sist, with little expectation of either an expedi-
tious hearing or a good result, before the High 
Court in the application for the registration 
of the Tribunal ruling. The second is to turn 
back to the Tribunal for a further order. Article 
32(4) of the Protocol provides for any failure 
by a State to comply with the decision of the 
Tribunal to be referred to the Tribunal by the 
party concerned, while sub-article (5) provides 
that if the Tribunal establishes the existence 
of such failure, ‘it shall report its finding to 
the Summit [of SADC] for the latter to take 
appropriate action.’ 

Just such an application has been prepared, 
and should be lodged in the next week or so 
with the Registrar of SADC in Windhoek.* 

But the problem with SADC, like the UN 
Security Council dealing with Myanmar, lies 
in political will. The SADC Summit essen-
tially comprises the regions’ leaders, who, 
with the exception of President Ian Khama 
of Botswana and previously, before his death 
last year, President Levy Mwanasa of Zambia - 
have shown little inclination to apply pressure 
to the Mugabe regime. The ironies are con-
siderable, because of course it was the pres-
sure applied by Presidents Samora Machel of 
Mozambique	and	Kenneth	Kaunda	of	Zambia	
which forced Robert Mugabe to the table at 
Lancaster House and, before that, it was the 
pressure brought to bear by Prime Minister 
Vorster and Secretary of State Henry Kissinger 
in 1976 which obliged Ian Smith to abandon 
his opposition to majority rule and ultimately, 
the independence he had declared in 1965.  

What’s to be done? 
But what are the wider options for a con-
cerned international legal community, intent 
upon supporting the legal profession of 
Zimbabwe, Human Rights workers, and all 
those who wish to see a return to some form 
of constitutionalism. I suggest these: 

1 Supporting (perhaps under the auspices 
of the Commonwealth secretariat) an explor-
atory visit to Zimbabwe of a new Eminent 
Persons Group, rather like that (including 
David Owen, Sir Malcolm Fraser and the 
President of Nigeria to South Africa 25 years 
ago). It needs to take soundings across the 
political spectrum and in the leadership of civil 
society as to how a return to constitutionalism 
could best be supported. 

2 Supporting the convening this year of a 
constitutional convention in Harare.    

3 Resourcing a small team of independent 
constitutional law experts from Southern 
Africa, the United Kingdom and elsewhere, 
to serve the same resource function that the 
group of constitutional law experts did in 
1988-89 which gave rise to the Constitution 
of Namibia and at various levels of the con-
stitution-making process in South Africa 
between 1993 and 1996. 

4 Researching in advance the important 
basic options that Zimbabwe must face: the 
choice between amnesty, a truth commission 
like that in South African or Chile, prosecu-
tions - whether domestic or through the ICC 
- of killings and other atrocities perpetrated by 
the Mugabe regime since the Matabeleland 
massacres in the early 80’s to the continued 
violations of which Beatrice’s address will give 
some inkling. 

5 Making available Commonwealth and 
SADC judges in a transitional phase for the 
restoration of an independent judiciary. 

6 Setting up a tribunal of senior 
Commonwealth and SADC judges to investi-
gate the fitness to continue in office of the 
serving appellate judiciary.  

Conclusion 
May I suggest, in conclusion, a view once 
expressed by Sydney Kentridge, himself 
recalling the prayer of William the Silent, on 
South Africa. Writing in the 1980 University 
of Pennsylvania Law Review he said:

‘Is there any hope of restoring what has 

been lost? It would not be realistic to say 

so. But realism, however sombre, is not to 

be confused with silence or acquiescence. It 

is not necessary to hope in order to work, 

and it is not necessary to succeed in order to 

persevere.’      

*The application was lodged, and granted 
with punitive costs in June 2009 - Editor.


