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From the time it was established in 1910 until 1950, when the Privy Council Appeals Act 16 of 1950 
came into force, the Appellate Division of the Supreme Court of South Africa was an intermedi-

ate court of appeal from decisions of the various South African courts. This was because the supreme 
court of appeal for South Africa during that period was the Judicial Committee of the Privy Council, 
sitting in London. Before the Appellate Division was established, appeals went straight to the Privy 
Council from decisions of the supreme courts of the Cape, the Transvaal and Natal, while decisions of 
the superior courts in the Eastern Cape and Griqualand West had first to be taken on appeal to the 
Cape Supreme Court and those from the Orange River Colony (as the Free State was then called) had 
first to go to the Transvaal Supreme Court before further appeals were possible to the Privy Council. 

The Appellate Division: 
1910 to 1948

By Ian Farlam, former judge of the Supreme Court of Appeal

SA judiciary

years old

The need for an intermediate court of appeal to hear appeals from 
the various South African courts was felt as early as 1905 when a 
conference of attorneys-general held at Bloemfontein proposed that 
a South African court be set up. In their report on this proposal the 
Transvaal judges suggested that action on the proposal be postponed 
for the moment, but they expressed their views on what the compo-
sition and attributes of the court should be when it was ultimately 
set	up.	They	said	its	members	should	be	‘the	five	most	qualified	
experts in Roman-Dutch law obtainable in South Africa;’ that no 
appeals should come to it except from the supreme courts of the 
various colonies; that no appeals should lie from it save to the Privy 
Council on special leave obtained, and that it should be permanently 
located at one place.

 During the November 1908 session of the National Convention, 
which was held in Cape Town, the constitution of a supreme court 
was discussed. Sir James Rose Innes, the Transvaal chief justice, and 
his colleague Sir William Solomon, who were present in Cape Town, 
drew up a memorandum along the lines of the 1905 report. In the 
main their proposals were adopted, the exception being that the 
court was to consist of a chief justice and two ordinary (fulltime) 
judges of appeal and two additional (part-time) judges of appeal 
who were members of one or other of the provincial divisions.

The first Chief Justice was Sir Henry de Villiers, who was made a 
baron and accordingly became Lord De Villiers and who had been 
the chief justice of the Cape since 1873. The ordinary judges of 
appeal were Rose Innes and Solomon and the additional judges of 
appeal were the newly appointed Judges President of the Cape and 
Transvaal Provincial Divisions, Christian George Maasdorp and Jacob 
Abraham Jeremy (Jaap) de Villiers. In the result the 1905 Transvaal 
proposal	that	the	five	most	qualified	Roman-Dutch	experts	be	
appointed was almost implemented in its entirety. Sir James Rose 
Innes tells us in his autobiography that when the original proposal 
was made in 1905 it was not envisaged that the appellate judges 
had to be chosen from the members of the existing courts ‘[b]ut 
they	ought	to	be	the	five	lawyers	in	South	Africa	best	qualified	for	
the position.’ He added: ‘I had in mind a man like Schreiner’ (WP 
Schreiner KC, the former Prime Minister of the Cape and a leading 
member of the Cape Bar).

Already, in 1910, the politicians were prepared to allow politi-
cal considerations to play a role in appointments to the Appellate 
Division. General J B M Hertzog, who had been a judge in the 
Orange Free State before the Anglo-Boer War and who was then 
the Attorney-General and the Minister of Education of the Orange 
River Colony, where his policy of compulsory bilingualism was very 
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unpopular	in	certain	quarters,	was	offered	by	General	Smuts,	acting	
on behalf of the prime minister designate, General Botha, a seat on 
the Appellate Division. He declined because, as he explained to FS 
Malan, who was to be one of the Cape ministers in the first Union 
cabinet, he had a vocation to fight for the rights of the language of 
the Afrikaner. In fact, he told Malan that he regarded the offer as an 
insult, to which Malan replied that he could not see how the offer 
of an opportunity to serve in the highest court of law in the country 
could be an insult. 

 Section 109 of the South Africa Act1909 (9 Edward VII, chapter 
9) provided as follows:

 ‘The Appellate Division shall sit in Bloemfontein, but may from 
time to time for the convenience of suitors hold its sittings at other 
places in the Union.’

Sir James Rose Innes thought that the selection of Bloemfontein 
as the judicial capital was unfortunate for two reasons: ‘it increased 
the difficulty of staffing the court and it increased the cost of litiga-
tion.’ As regards the first point he stated that prospective appoin-
tees with established homes on the coast or ‘in the north’ would 
hesitate before tearing up their roots and removing their families 
to Bloemfontein and said that Lord De Villiers would never have 
accepted his new office if it had entailed such a process. As regards 
the second point he said that ‘[t]he Appellate Division should have 
been	located	at	some	centre	where	there	was	a	Bar	adequate,	in	
number	and	quality,	to	deal	with	the	ordinary	run	of	appeal	work.	...	
[I]n 1910 no such Bar existed [in Bloemfontein]. These considerations 
were doubtless present to the legal members of the Convention; 
hence the proviso to section 109.’ 

 Lord De Villiers, stated Sir James, repeatedly declared that the 
section ‘ … meant very little. The registrar’s office was to be at 
Bloemfontein and records were to be kept there, but the court was 
to have a free hand in regard to its sessions.’

 During 1910 the Appellate Division was peripatetic, making a 
circuit of the provincial capitals but doing most of its work in Cape 
Town, where Lord De Villiers thought the seat of the court ought 
to be. He interpreted the phrase ‘for the convenience of suitors’ 
as if it read ‘for the convenience of the Chief Justice.’ In 1911 the 
court sat twice during short sessions in Bloemfontein but did the 
rest of its work in Cape Town. This was repeated in 1912. The Free 
Staters	were	incensed.	At	the	National	Convention	the	question	as	to	
where the capital of the new Union was to be was given a threefold 
answer: Cape Town the legislative capital, Pretoria the executive 
capital and Bloemfontein the judicial capital.

 As Professor Eric Walker put it in his biography of Lord De Villiers, 
De Villiers was guilty of ‘an error in tactics. Had the Transvalers and 
Natalians been honoured by occasional visits of the court the Free 
Staters would have received little sympathy.’ Ex-President Steyn 
took the matter in hand and a clause was inserted in the Bill which 
was to become the Administration of Justice Act 27 of 1912 to the 
effect that applications for change of venue under section 109 of the 
South Africa Act should be heard only in Bloemfontein and that ‘[t]
he hearing of an appeal elsewhere than at Bloemfontein shall not be 
deemed to be for the convenience of any suitor unless exceptional 
circumstances exist.’

 During the committee stage of the Bill the court was in session 
in Bloemfontein. Lord De Villiers went to Cape Town before the end 
of the term to interview the government. The only amendment he 
could arrange was a provision to the effect that while he was Chief 
Justice applications for a change of venue could be heard elsewhere 
than at Bloemfontein. He tendered his resignation but withdrew it 
after General Botha appealed to him to stay on.

 From the start one of the major tasks of the Appellate Division 
was to give authoritative decisions on disputed points of Roman-
Dutch law on which the decisions of the colonial courts were at vari-

The  Appellate Division in 1923,  from left to right: Sir John Kotzé, Sir William Solomon, Sir James Rose Innes (the then Chief Justice), Judge (later Chief 
Justice) Jacob (Jaap) de Villiers and Sir John Wessels.

‘The five most qualified experts in Roman-Dutch law ...’
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ance.	One	such	issue	was	the	vexed	question,	which	went	to	the	root	
of our law of contract, as to whether the English doctrine that valu-
able consideration was necessary for a contract was part of our law. 
The	Cape	courts,	led	by	Lord	De	Villiers,	had	answered	the	question	
in the affirmative as long ago as 1874. After the Transvaal court had 
answered it in the negative in 1904, De Villiers delivered an elaborate 
reply, defending the correctness of his earlier decision. Anticipating 
that sooner or later the Appellate Division would have to pronounce 
on	the	question,	Innes	prepared	a	lengthy	dossier	on	the	subject.	As	
Professor Walker put it, De Villiers was said to have ‘manoeuvred skil-
fully’ to avoid a decision on the point because he knew the majority 
was against him. Innes and Solomon were, however, as Innes put 
it, ‘prepared, out of deference to him to leave the issue open if it 
arose in a case which could be otherwise satisfactorily disposed of.’ 
De Villiers had a close shave in Green v Fitzgerald in 1914 where 
he postponed judgment to give the parties an opportunity to argue 
the point. Before the court resumed De Villiers (who was acting as 
Governor-General at the time) died and the case was then settled. 
The point was eventually decided (against De Villiers’s view) in 1919 
in Conradie v Rossouw but even after that the fires of controversy 
blazed on and both Sir John Kotzé, who had first exposed what he 
regarded as De Villiers’s error in his translation of Van Leeuwen, pub-
lished in 1886 when he was chief justice of the Transvaal, and Lord 
De Villiers’s younger brother, Melius, who was chief justice of the 
Free State before the Anglo-Boer War and agreed with his brother’s 
views, published learned monographs on the topic.

 After Lord De Villiers’s death on 2 September 1914, WP Schreiner 
KC, whom it will be recalled Innes regarded as one of the most 
qualified	experts	on	the	Roman-Dutch	law,	was	offered	the	position	
of judge of appeal vacated by Innes on his appointment as Chief 
Justice. Schreiner, who had been to school with Innes and Solomon 
at Bedford in 1872-3, was prepared to face the substantial loss of 
income which would result from the abandonment of his large prac-
tice at the Cape Bar, and he indicated that he was prepared to accept 
the appointment provided he was put on the same financial footing 
as the original members of the court and paid a travelling and subsis-
tence allowance during the sessions at Bloemfontein. The authorities 
refused	this	request	and	so	Schreiner	declined	the	appointment,	
which was then taken by CG Maasdorp, the Cape Judge President 
(JP) and an additional judge of appeal. Sir Henry Juta KC, the son of 
the founder of the firm of legal publishers Juta and Co Ltd and the 
nephew of Karl Marx, was then appointed JP of the Cape and an 
additional judge of appeal.

In 1920, by the Appellate Division Act 12 of 1920, the number 
of (ordinary) judges of appeal was raised from two to four and the 
posts of additional judges of appeal were done away with, the two 
additional judges of appeal, Jaap de Villiers and Juta, becoming 
fulltime judges of appeal. (The complement of the court remained 
at five (Chief Justice and four judges of appeal) until 1948 when 
the Governor-General was empowered by the Criminal Procedure 
Amendment Act 37 of 1948 to appoint as many judges of appeal as 
he deemed necessary and he raised the number to six so as to enable 
the court to deal with the increase of work which it was anticipated 
would result from the extension of the powers of the Appellate 
Division which enabled it to hear appeals on fact [not just on legal 
grounds] in criminal cases.)

 In 1922, the retirement of CG Maasdorp JA led to the appoint-
ment of Sir John Kotzé, the JP of the Cape, who over forty years 
before had been appointed chief justice of the Transvaal, from which 
position he was dismissed in 1898 by President Kruger because he 
refused to undertake not to exercise the ‘testing right’ (ie, the power 

to set aside statutes which were not passed in accordance with 
the Constitution). Over the years Kotzé, who was an outstanding 
Roman-Dutch lawyer, built up a fine library of old authorities and 
other legal works which he sold to the government after his retire-
ment and which now forms the nucleus of the library of the court.

 In 1923, on the retirement of Sir Henry Juta, Sir John Wessels 
was appointed to the court and the court at that stage (Innes CJ, 
Solomon, J de Villiers, Kotzé and Wessels JJA) was presumably the 
closest it ever came to Innes’s ideal expressed in 1905 of ‘the five 
most	qualified	experts	in	Roman-Dutch	law	in	South	Africa.’

In February 1927 Innes CJ retired at the age of 71. He was not 
obliged to retire, having been appointed before it became obligatory 
for a judge to retire on reaching the age of 70, but he was conscious 
that, as he put it, ‘waning powers were perceptible to outsiders 
before they were realised by the victim.’ That may be so, but no fall-
ing off of juridical ability is discernible in the judgments he wrote in 
his last year on the Bench. What tipped the scale was a decline in his 
wife’s health, for which treatment at a European spa was prescribed. 
He had taken his ordinary vacation the year before and it was 
impossible for him to accompany her without taking special leave 
for which he was reluctant to apply. And so he left the Bench after 
a	judicial	career	of	over	a	quarter	of	a	century,	in	which	he	wrote	
numerous	judgments	which	are	still	quoted	today	and	which,	taken	
together, constitute a magnificent contribution to the development 
of our law.

 Later that year, fifty years after he had first been appointed to 
the Bench, Sir John Kotzé retired and was succeeded on the court by 
James Stratford, who had been appointed to the Transvaal Provincial 
Division (TPD) only six years before. He had practised as a surveyor 
before turning to the law. After several years in practice at the Bar in 
England he returned to South Africa, practised for a short while in 
Kimberley and then went to Johannesburg, where he built up a big 
practice, based more on his reasoning, analytical ability and skill in 
cross-examination than on a profound knowledge of the law.

Sir William Solomon, who had been Innes’s friend since they 
had been at school together, with WP Schreiner, over fifty years 
before, succeeded him. The vacancy created by his elevation to the 
chief justiceship was filled by the JP of the Transvaal, John Stephen 
Curlewis. An acting judge in Pretoria before the Anglo-Boer War, he 
received a permanent appointment in 1903, apparently on the strong 
recommendation of his close friend Wessels. On the Bench he was 
renowned for his meticulousness, which went to such lengths that 
motion court rolls that took other judges a day lasted a week before 
him. It was often said of him that he spent his time opposing the 
unopposed motions. 

Sir William Solomon served as Chief Justice for only two years 
before he retired in 1929 and was succeeded in his turn by Jaap de 
Villiers. The vacancy thus created was filled at the end of 1929 by 
the appointment of the former Minister of Justice,Tielman Roos, who 
had resigned from the cabinet as a result of ill health and gone to 
Europe for medical treatment.

Before Roos was appointed the court moved from its first home, 
the building behind the Raadsaal, which had been used by the 
legislative council, the upper house, in the Orange River Colony from 
1907 to 1910 and in which the court sat for the first half of the 
period covered by this survey. The new building facing the Raadsaal 
in President Brand Street was opened on 10 October 1929 in a cere-
mony on the front steps by the new Minister of Justice, Oswald Pirow 
KC, flanked by the four judges of the court , the administrator of the 
Free State and the mayor of Bloemfontein, and watched by a crowd 
of interested Bloemfontein residents, one of whom was Marius 
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Diemont, then a seventeen year old schoolboy on a holiday visit to 
his grandmother in Bloemfontein. When the ceremony was over 
Pirow was presented with the gold key with which he had opened 
the door of the new court. In his delightful book of reminiscences, 
Brushes with the Law, Diemont tells us that over 22 years later he, 
by then a young silk of just over a year’s standing, was briefed with 
Pirow, a very senior silk whom an adverse turn of the wheel of politi-
cal fortune had ejected from cabinet office and sent back to the Bar. 
Late in the afternoon on the day before the appeal Pirow suggested 
that they go to the court to use the library. On arrival they found 
the door locked. This did not perturb Pirow, who said: ‘I opened 
this building 20 years ago when I was Minister of Justice. Here is my 
name on the cornerstone and the key on my watch chain is the key 
they gave me.’ But the lock had been changed and the key did not 
open the door.

Roos’s appointment, as was to be expected, was controversial 
because he went straight to the Appellate Division after recovering 
from the ill health which had led to his retirement from the cabinet. 
He was only on the court for three years, during which time he wrote 
no memorable judgments, but kept his finger on the political pulse. 
At the end of 1932, when the country was in the grip of a financial 
crisis because the government of General Hertzog refused to follow 
Great Britain’s example and leave the gold standard, Roos suddenly 
and sensationally announced his resignation from the Bench and 
his return to active politics with the intention of forming a ‘coali-
tion of the people’ to take the country off the gold standard. Seven 
days later the government took the step it had previously refused 
to take and Roos was deprived of the issue on which his return to 
politics was based. His negotiations with General Smuts, the leader 
of the opposition, did not bear the expected fruit. Instead Hertzog 
and Smuts decided to bury the hatchet and in due course the United 
Party was born. Roos returned to the Bar but, his health having dete-
riorated again, he died two years later.

 After the death of Jaap de Villiers in September 1932 Sir John 
Wessels was made Chief Justice. In addition the government decided 
to appoint another recently retired cabinet minister, Frederick William 
Beyers (who had served as Minister of Mines and Industries in 
General Hertzog’s first cabinet but had retired in 1929 because of ill 
health) to the court. Before the appointment was made the judges 
got wind of what was coming and Stratford wrote to Innes saying 
the position was ‘tragic’ and asking him to ‘move in the matter’, 
either by speaking to Hertzog or suggesting to Wessels what steps 
he	should	take.	Innes	did	not	accede	to	this	request,	taking	the	
view that he had no locus standi either officially or personally to 
approach Hertzog, and that if Wessels were not approached by the 
government for his views his advice would carry no weight. After his 
appointment Beyers came to Wessels with what the latter described 
to	Innes	as	‘the	sweet	request	that	we	should	alternate	the	mes-
senger’s shout of Silence in Court with Stilte in die Hof.’ Wessels 
thought it ‘ridiculous that the 20 years’ Silence should be replaced 
by an alternate Stilte’, so he agreed to ‘Silence in the morning and 
Stilte in the afternoon.’ Beyers served on the court till he retired on 
reaching the age of 70 in October 1937. While it cannot be said 
that	he	wrote	any	judgments	remarkable	for	their	juridical	quality	he	
made a valuable contribution by pioneering the use of Afrikaans in 
his judgments. After he retired he returned to politics, unsuccessfully 
contesting the Fauresmith seat as a candidate for the National Party 
against the Minister of Finance, NC Havenga, in 1938.

After Roos resigned, the JP of the Orange Free State Provincial 
Division (OPD), Sir Jean Etienne Reenen de Villiers (Oefie) was 
appointed in his stead. After a brilliant academic career at 

Cambridge, where he became a fellow of St John’s College and was 
awarded an LLD degree, he returned to South Africa and practised 
at the Cape Bar until he was appointed direct from the Bar as Sir 
Andries Maasdorp’s successor as JP of the OPD. He was an author-
ity on water law. Innes described him as a legal genius possessed 
of the finest legal brain he had ever known. The death of his wife 
in 1925 brought about a deterioration in his health and he became 
very eccentric. For the rest of his judicial career he slept on a couch in 
the downstairs study of his house, which stands just behind the site 
on which the court is situated, with his wife’s bedroom left as it was 
when she died, with the dresses in the wardrobe and a dress laid out 
for wear on the bed. Many other tales are told of his eccentricity but 
I have space only for one, which was told to me by an old member 
of the Cape Bar, Robert Lewin. Apparently Oefie was an enthusiastic 
follower of a serial being shown at a tearoom cinema across the road 
from the court. As Lewin was arguing his appeal Oefie left his seat 
on the Bench and left the courtroom, on his way to see the latest 
instalment of the serial. The Chief Justice told Lewin to proceed with 
his argument and later Oefie returned to hear the appeal to the end. 
Much to Lewin’s surprise Oefie then wrote the judgment! Eccentric 
he may have been but Wessels told Innes in 1933 that he was ‘as 
alert as ever & when once he puts pen to paper he is as good as 
ever.’ 

Nine months after Oefie’s appointment he, together with 
Stratford, who was the ACJ at the time, and Beyers, gave a deci-
sion under section 16 of Act 27 of 1912, permitting a lengthy 
appeal from Southern Rhodesia to be heard elsewhere than at 
Bloemfontein, viz at Cape Town, commencing in the second half of 
December 1933. The case related to underground mining rights and 
the record was described as being ‘of unprecedented dimensions.’ 
The appeal hearing was expected to last at least four weeks. (In the 
result it lasted five.) The Chief Justice was away on leave and the 
next senior judge was acting as Governor-General, with the result 
that the full court (which, it was considered, was appropriate to hear 
a case of this magnitude) could conveniently be assembled only by 
the middle of December. If the case were to stand over until after 
the first ordinary term the case would have been delayed till May 
and June of the following year and the parties objected to what was 
described as ‘so long a postponement.’ It was desirable that Graham 
Mackeurtan KC, who was the leading counsel for the appellant and 
who had appeared at the trial, also argue the appeal. The appellant 
contended that as Mackeurtan was not a well man a hearing of the 
appeal in Bloemfontein in the ‘hot summer months of December, 
January and February’ would have deleterious effects on his health.

In his judgment granting the application (reported at 1933 AD 
357)	Stratford	referred	to	the	three	months	in	question	as	‘the	hot-
test and most trying months of the year’ and as ‘a time when the 
inured inhabitants find it necessary, if their circumstances permit, to 
seek relief by a vacation at the coast.’ He went on to say that the 
court took ‘judicial cognisance of the fact that the OPD has always 
so arranged its terms as to avoid sitting during these months when 
the trying climate affects both health and efficiency.’

 The Free Staters, as Lord De Villiers had learnt to his cost in 
1912, were very proud of Bloemfontein’s status as the judicial capital 
and were strongly opposed to any decision detracting therefrom. 
The city council, the local chamber of commerce and the local 
Bar council strongly condemned the decision. The Friend, a daily 
newspaper published in Bloemfontein, printed an anonymous letter 
written by Oefie’s successor as JP, Fritz Krause. It contained the 
following: 

‘As an old Bloemfonteiner I wish to register my protest, with so 
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many others of my townsmen, against the extraordinary and absurd 
decision of the Appeal Court to change the venue of a trial to Cape 
Town on the ground of the climatic conditions alleged to prevail 
here during the summer months....If there are judges who do not 
like to reside or sojourn here, well, let them hand in their resigna-
tions. There are as many good fish in the sea as come out of it.... 
The health reasons relied on by the court are, in my opinion, as 
flimsy as a curtain of gossamer.’

TW Mackenzie, the editor of The Friend, was cited to appear 
before the court to show cause why he should not be committed for 
contempt of court for publishing the letter. He originally said he did 
not appreciate the true meaning of the letter. Stratford in his judg-
ment said that the court found it ‘extremely difficult to accept Mr 
Mackenzie’s explanation that he did not realise the import of a letter, 
which he now admits he does understand, and which indeed is not 
difficult to interpret.’ He went on to say that Mackenzie ‘ought to 
have appreciated the import of the letter. The Court will, however, 
give him the benefit of any doubt it may have and assume that the 
penitence he now expresses is sincere. We cannot, however, in con-
sonance with our duty to uphold the dignity of this Court treat the 
matter lightly.’ Mackenzie was ordered to publish an agreed apology 
and pay a fine of fifty pounds.

One cannot help feeling sympathy for Mackenzie. How was he to 
know that a letter written by the local JP would be held to constitute 

a contempt of court?

Some time thereafter Krause JP went on circuit and while there 
summoned the editor of The Star before him for comments pub-
lished in the newspaper about a case heard on the circuit and 
reprimanded him. Oscar Hoexter, then a silk in Bloemfontein, later a 
judge of appeal, wrote an anonymous letter to The Friend, express-
ing satisfaction at the fact that Krause JP in his comments when 
dealing with the editor of The Star had adopted and reaffirmed the 
principles of law relating to contempt enunciated by the appeal court 
in Mackenzie’s case: he went on to say that Krause’s statement, 
following on the AD judgment ‘should prove a sufficient warning to 
people like “Old Bloemfonteiner” who...exposed his ignorance of the 
law of contempt of court by having the temerity to write a letter to 
your paper belittling the highest Court in the land.’

Wessels died in office in 1936 and was succeeded as Chief 
Justice by Curlewis, who in turn was succeeded in 1938 by Stratford 
The vacancy caused by the elevation of Curlewis was filled by the 
appointment of Nicolaas Johannes de Wet (who had been the 
Minister of Justice from 1913 to 1924 and had thereafter returned 
to the Bar before being appointed to the Transvaal Provincial Division 
[TPD]). When Beyers retired in 1937 his place was taken by Ernest 
Frederick Watermeyer (who practised at the Cape Bar from 1905 to 
1922, before being appointed to the Cape Provincial Division [CPD]). 
Both De Wet and Watermeyer were fine jurists who were appointed 

At the opening of the new AD building, Bloemfontein, in 1929 from left to right: CTM Wilcocks, (Free State Administrator), Mr Sol Harris (Bloemfontein 
Mayor), Mr Oswald Pirow (Minister of Justice) and Judge Jacob de Villiers (Judge of Appeal; later Chief Justice). Sir William Solomon was replaced by 
Judge Jacob de Villiers as Chief Justice in 1929. 

Opening of the new Appellate Division building
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to the office of Chief Justice in due course, De Wet having been a 
JA for two years and Watermeyer after five years on the court. The 
promotion of Stratford led to the appointment of Benjamin Arthur 
Tindall, the JP of the TPD, while the vacancy caused by the retirement 
of Oefie in February 1939, six years before he reached the age limit, 
was filled by the appointment of another future Chief Justice, Albert 
van der Sandt Centlivres. He had practised at the Cape Bar from 
1911 to 1935 and had also held the position of parliamentary drafts-
man from 1920 until his elevation to the Bench. On Stratford’s retire-
ment Richard Feetham, the JP of Natal, who had come out to South 
Africa as a member of Milner’s kindergarten and had stayed after 
most of the kindergarten left, was appointed. After service as deputy 
town clerk and then town clerk of Johannesburg he was a member 
of the Johannesburg Bar from 1905 until appointed to the TPD in 
1923. From 1907 to 1910 he was a member of the Transvaal legisla-
tive council and from 1915 to 1923 he was the MP for Parktown.

The last two members of the court appointed during the period 
up to the general election in 1948 were Leopold Greenberg, the JP of 
the TPD (appointed in 1943 when De Wet retired), and Oliver Deneys 
Schreiner, who had been a judge of the TPD from 1937 and who was 
the son of WP Schreiner, who declined appointment in 1914: he was 
appointed in 1945 on the retirement of Feetham.

Many of the judgments delivered in the Appellate Division in the 
period covered are surveyed and analysed by Professor Corder in his 
Oxford doctoral dissertation, Judges at Work, published in 1984, in 

which, as the subtitle to his book indicates, he also discusses the role 

and attitudes of the judges of the Appellate Division from 1910 to 

1950.

 Twenty judges served on the court during the period covered 

by this article; ten of them had some experience of public life (Lord 

De Villiers, Rose Innes and Juta as attorney-general of the Cape 

(Juta also as speaker of the Cape Parliament); Maasdorp and Jaap 

de Villiers as attorney- general of the Transvaal (Jaap de Villiers also 

as state attorney of the Free State); Kotzé as attorney-general and 

acting administrator of Southern Rhodesia; Roos and De Wet as 

Minister of Justice; Beyers as attorney-general of the Transvaal and 

thereafter of the Cape and later as Minister of Mines and Industries; 

and Feetham as deputy town clerk and town clerk of Johannesburg, 

member of the Transvaal legislative council and thereafter of the 

House of Assembly). Most of the twenty can be regarded as jurists of 

eminence who wrote judgments that clarified the law, influenced its 

development and are still cited to-day.

The judges in the period under review were never involved in 

a direct confrontation with the executive, although they did from 

time to time, as Professor Corder shows, give judgment in favour of 

appellants ‘who suffered instances of individual injustice, whether 

at the hands of the administration or another citizen’. The period of 

direct confrontation was to come in the fifties, when the court was 

involved in a constitutional crisis over the coloured vote.   

Photo credits for pages 17, 21, 25 and 26: SCA Judge Eric Leach.
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