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MIDDLE TEMPLE AND SA CONFERENCE: JUDICIAL INDEPENDENCE

The conference was opened by Lord 
Justice Stanley Burnton, Master Treasurer of 
Middle Temple, whilst Professor Hugh Corder 
of the UCT Law School welcomed everyone 
on behalf of the dean.  Ms Nicola Brewer, the 
British High Commissioner, also extended a 
welcome.

The first panel comprised Keir Starmer 
QC, the DPP of England and Wales, and Billy 
Downer SC, Deputy DPP in the Western Cape 
and no stranger to controversy.  Mr Starmer 
gave a candid insight into the difficult exercise 
of discretion which daily besets a director of 
public prosecution.  Some of the questions 
posed were: What does a prosecutor do in the 
case of assisted suicide?  How is the rule of 
law affected by a prosecutor giving guidelines 
regarding the types of cases that would be 
pursued?  Should a decision not to prosecute 
be subject to judicial review?

Adv Downer reflected that in South Africa, 
when prosecutions do proceed and a case is 
placed properly before the court, justice does 
appear to be done, and the judiciary is able 
to fulfil its role freely and without political 
interference.  However, there is no reason 
for complacency because the threat of extra-
judicial interference is always present.

The second session had a more academic 
flavour, yet of the witty, urbane kind.  UCT 
alumnus Prof Jeffrey Jowell QC, former dean 
of law at University College London, compared 
the common-law approach to administrative 

law (as previously followed in South Africa 
and still applied in England and Wales) to a 
codified system like that under PAJA.  Prof 
Corder spoke in response: his lucid paper 
provided the visitors with a deft introduction 
to the principles and mechanics of PAJA.

After lunch, Deputy Chief Justice 
Dikgang Moseneke spoke on the role that 
comparative and public international law 
play in the jurisprudence of the South African 
Constitutional Court.  He noted the irony that 
while the SA Constitution plainly emerged 
from our own historical experience, it is also 
falls squarely within an international tradition 
upon which it draws quite liberally.  Prof 
William Binchy, emeritus Regius Professor 
at Trinity College, Dublin, in turn excited 
the audience with what he warned would 
be a provocative paper.  One of the most 
challenging propositions was that lawyers 
should know their philosophy (even admitting 
that we’d be well-served to do a philosophy 
degree) since many fundamental legal 
questions are in fact moral or philosophical 
ones.

The final session of the first day saw Lord 
Justice Jackson take the lectern.  He is the 
authority on costs-of-litigation in England 
and has authored the latest report on how 
the many ills relating to costs might be 
addressed.  A topic some consider dry became 
almost poetic as he spoke eloquently about 
the challenges facing England and Wales in 
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What is Middle 
Temple?

The Honourable Society of the Middle 
Temple is one of the four Inns of Court, 
all situated in London, which enjoy the 
exclusive right to call men and women to 
the Bar.  Therefore, if you wish to practise 
as a barrister in England and Wales, you 
are obliged to belong to one of the Inns.

Although the history of their founda-
tion is mostly shrouded in obscurity, the 
Inns were probably founded in the thir-
teenth century as institutions in which 
student lawyers were housed and edu-
cated.  The two ancient universities of 
Oxford and Cambridge did not then yet 
teach the Common Law, which was still 
no more than the arcane and technical 
science of pleading, plainly beyond the 
ken of scholars, who busied themselves 
with a study of Roman and Canon Law.

Middle Temple is situated near the 
Royal Courts of Justice, in what might 
be termed London’s legal square mile.  
Although like the other Inns, Middle 
Temple finally stopped being involved in 
legal education in the early Victorian era, 
it remains a forum in which pupils and 
newly-qualified barristers receive advo-
cacy training, moot and dine.  Before 
qualifying as barristers, student members 
have to attend a minimum number of 
twelve meals in Middle Temple’s Hall, situ-
ated at its heart, surrounded by clusters 
of chambers.

While Middle Temple boasts some of 
the great luminaries of the Common Law 
as members past and present (Glanville 
Williams and Blackstone to name but 
two), probably its most famous member 
is Prince William, who was called to the 
Bar in 2009, and became an Honorary 
Bencher (senior member).
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On Heritage Day, Middle Temple’s annual conference abroad com-
menced at the UCT Law School, this year hosted together with the 
General Council of the Bar of South Africa.  The weekend of intense 
legal discussion proved to exceed all expectations.

Appropriately, proceedings had in fact already kicked off infor-
mally that Wednesday at the wine estate Buitenverwachting with a 
wine-tasting hosted by the GCB to welcome the members of Middle 
Temple.  The scene was thus set for a conference convened to ex-
plore the commonalities and differences among the jurisdictions 
of England and Wales, Ireland and South Africa.  The overarching 
theme was the rule of law, and senior judges and practitioners 
from the three jurisdictions delivered papers on a variety of related 
topics.
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this respect.  Justice Dunstan Mlambo, of the Labour 
Court and the chairperson of Legal Aid South Africa, 
commented that South Africa has much to learn 
from the report and spoke compellingly about the 
despondency of those in need of legal aid for civil 
litigation in South Africa.  The final speaker was Justice 
Malcolm Wallis of the KwaZulu-Natal High Court.  
He considered how to eliminate perverse incentives 
which make costs escalate.  He also posed the difficult 
question whether we are training more lawyers than 
we need.  

After a splendid reception at the residence of the 
British High Commissioner the previous evening, the 
second day of the conference commenced with a panel 
on judicial independence comprising Lord Mance of 
the UK Supreme Court, and Justice Edwin Cameron 
of the Constitutional Court.  Lord Mance observed 
that the office of the judge is to serve the public and 
indeed democracy, and not the interests of judges.  
While judges are not hermetically sealed-off from social 
influences, they need maturity, understanding and 
experience together with an independence of mind 
developed through extensive professional practice.

Lord Mance identified what he sees as the core 
elements of the institutional independence of the 
judiciary.  These are appropriate appointment criteria 
and processes; security of tenure; disciplinary systems, 
coupled with immunity from civil process; appropriate 
financial resources, working conditions, remuneration 
(including pension) and administrative control; freedom 
from external control; and judicially-governed training.

Justice Cameron distinguished between institutional 
independence and decisional independence.  For 
judges to be truly independent, he believes, they must 
possess an internal commitment to legal reasoning and 
to legal values, and a willingness to take a stand.

By way of illustration, Justice Cameron raised three 
famous cases in which judges failed in their core duty 
to be independent.  The first was Rossouw v Sachs, 
in which the AD interpreted the 90-day detention 
legislation so as to deny detainees privileges ordinarily 
afforded prisoners awaiting trial.  The second was the 
2000 Bush v Gore decision, in which the US Supreme 
Court stopped the Florida ballot recount, thus deciding 
the outcome of the presidential election.  Third was 
Mike Campbell (Pty) Ltd v Minister of National Security 
Responsible for Land, Land Reform and Resettlement, 
in which the Zimbabwe Supreme Court upheld an 
amendment to the Constitution authorising the land-
reform programme (which the SADC Tribunal later held 
contravened international law). 

In the second session of the day, Lord Clarke of 
Stone-cum-Ebony, member of the UK Supreme Court, 
introduced the debate on judicial appointments 
by noting that, together with the rule of law, the 
independence of the judiciary is fundamental to 
modern democracy.  Therefore it should not be 
undermined, and judges should be selected without 
executive interference.  He mentioned qualities 
expected of judges, namely an appropriate intellectual 
capacity, strong personal qualities, the ability to 
understand and act fairly, commanding authority 

Lord Mance, Lord Justice Stanley Burnton, Prof Dawn Oliver, former dean of UCL’s Faculty of 
Laws and Justice Edwin Cameron.

Robert Seabrook QC (former master treasurer of the Middle Temple), Lord Justice Burnton, 
Griffits Madonsela  and Lady Justice Mary Arden.

Jeremy Gauntlett SC, Timothy Bruinders SC, Timothy Dutton QC and Dame Ruth Deech DBE.
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appropriately, communication skills and efficiency.  
Lord Clarke deplored the controversial practice of 
appointing government officials to the bench and 
quota systems.  Instead, he suggested, the way to 
create a representative judiciary was to ensure that 
the widest possible field of selection be surveyed, one 
which includes all groups in society.

Both Justice Yvonne Mokgoro (formerly of the 
Constitutional Court) and Justice Dennis Davis of the 
Western Cape High Court had prepared papers, but 
were unable to attend.  In their stead, Justice Louis 
Harms (Deputy President of the SCA) and Izak Smuts SC 
(GCB member on the JSC) initiated a lively discussion in 
which some controversial positions were aired.

After lunch, the first afternoon session was devoted 
to the role of judges in cases involving resource 
allocation, on which both Judge Nial Fennelly of the 
Irish Supreme Court and Geoff Budlender SC spoke.  
For Justice Fennelly matters of policy are for politicians; 
the function of the judiciary is the application of the 
law.  Sustaining what emerged at the conference as an 
Irish penchant for philosophy, Justice Fennelly posited 
the Aristotelian distinction between distributive and 
commutative justice as a useful framework for analysis.  
It had indeed been adopted as a paradigm by the Irish 
Supreme Court in the wake of constitutional litigation 
about special education for disabled children. 

Geoff Budlender SC took up where Justice Fennelly 
had left off, namely with the proposition that to enforce 
legal rights costs money and that all litigation involves 
resource allocation.  Courts’ scrutiny of budgetary 
matters usually has little impact on parliamentary policy 
or the will of the electorate.  Voters, he said, don’t 
vote to deny children access to education; nor does 
Parliament intend to achieve this result when making 
budgetary allocations.  Invariably accidents like these 
are the result of bureaucratic failures, which courts are 
inherently capable of redressing without usurping the 
functions of other branches of government.

Budlender SC cautioned against courts adopting by 
reflex a position of deference where State resources 
are concerned.  Identifying six types of socio-economic 
cases which might each merit different treatment, he 
stated that judges should never abstain from critically 
examining an impugned measure.  Only in truly 
polycentric cases did a real difficulty arise, which called 
for systemic remedies like structural interdicts.

In the lively discussion that followed there was 
special praise for how the Constitutional Court cut the 
Gordian knot in the Olivia Road decision.  A number of 
important insights emerged.  These include: that courts 
ought at least to declare a breach of right; that the 
separation of powers had its limitations since it is the 
courts’ constitutional province to uphold the law and 
pronounce thereon; that the right to equality serves 
usefully as a yardstick to evaluate State policies and 
their implementation; that court-controlled negotiation 
or mediation is often highly effective in polycentric 
cases; and that courts should generally not prescribe to 
Government the means by which it should comply with 
its constitutional duties.

Bertrand de Speville, former Solicitor-General 
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of Hong Kong and Commissioner of Hong Kong’s Independent 
Commission Against Corruption, spoke of his experiences fighting 
corruption in Hong Kong in the sixties, when Hong Kong was regarded 
as one of the most corrupt places on earth.  In a thought-provoking 
paper, he posited seven requirements for fighting corruption effectively: 
political will; strong laws imposing criminal liability, effective powers 
of investigation and purposive rules of evidence; a clear, complete 
and coherent strategy for fighting corruption, comprising effective 
law enforcement; the elimination of opportunities for corruption; 
education of the public; co-ordinated implementation; adequate 
human and financial resources; public support; and a long-term 
commitment to bring and keep corruption under control.

The final panel session of the day dealt with the independence 
of the Bar.  Baroness Deech, chair of the independent Bar Standards 
Board of England and Wales, spoke incisively.  She reflected upon 
diversity in the profession, noting that in England and Wales there 
are separate representative and regulatory branches of the profession.  
She counselled against State interference in the profession.  In her 
view, the Bar of England and Wales is under attack from two fronts.  
On the one hand, it is perceived as providing unaffordable legal 
services which are out of reach of the middle classes, which is only 
somewhat ameliorated by pro bono legal service and by contingency 

fee agreements.  On the other hand, barristers often unjustly bear the 
brunt for solicitors’ bad behaviour, while their conduct is generally 
exemplary.  Baroness Deech spoke out emphatically against fusion of 
the Bar and the solicitors’ (attorneys’) profession.

She identified reasons why Government interfered with the Bar.  
These include the drive to make legal services more affordable, to 
heighten access to justice and to ensure that legal representatives are 
competent.  In one of the funniest moments of the conference, she 
spoke out trenchantly against arguments emanating from the State 
purportedly in aid of enhancing competition.  ‘No one says to the brain 
surgeon: ‘C’mon, be more competitive, let the nurse have a go!’’.

In equally witty fashion, Jeremy Gauntlett SC raised three 
challenges to the Bar’s independence.  These are the State’s attempts 
to control the profession, the phenomenon of corporatism, which has 
advocates and attorneys competing directly, and the loss of a sense of 
the profession resulting from members’ excessive individualism.  He 
noted that competent members of the Bar should (and do) act on 
a pro bono basis in meritorious cases and he agreed with Baroness 
Deech that there could be no independent judiciary if the Bar was no 
longer independent.  Moreover, an independent and self-regulated 
society of advocates forms a vital part of civil society.  He identified 
two destructive forces.  One is Government, which seeks to interfere 

Bashir Vally SC with the Senior Puisne Judge of Mauritius, Keshoe Parsad Matadeen.

Entrance to Middle Temple Hall from Fountain Court.

Middle Temple Hall from garden.
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unduly in the regulation of the profession without undertaking 
commitments like supporting junior advocates and maintaining law 
libraries.  The other is a force from within the Bar: members who were 
not sufficiently dedicated to the objectives of the Bar, by for instance 
sponsoring pupillage programmes, supporting junior members, 
engaging in pro bono work and taking up acting appointments.

An animated discussion followed.  Issues raised were the complexity 
of practitioners’ fees in family litigation in the UK; the need to support 
young practitioners; the under-representation of black members 
at the SA Bar; the Cape Bar Council’s scholarship scheme for black 
women pupils; and statistics showing that too few such graduates 
from Western Cape universities apply for pupillage there, rather being 
drawn to the Johannesburg Bar, or being lured to the corporate or 
public sectors.

On the final morning, the last session was convened.  Justice Kate 
O’Regan, former Constitutional Court judge, Lord Justice Burnton 
and Justice Harms spoke on the topic of fashioning remedies.  An 
interesting contrast emerged between the robust South African 
approach of striking down statutes which are unconstitutional and 
the regime under the English Human Rights Act of declaring offending 
statutes incompatible.  One of the problems with the latter approach 
is that in interpreting ordinary legislation to conform to the Human 
Rights Act, courts sometimes do violence to the plain meaning of 
legislative texts.  This affects adversely the accessibility of the law for 
the layperson and also on the rule of law itself, because the law is not 

always accurately reflected by the statute book.

The conference ended in an open, plenary discussion in which some 

of the intellectual strings of the weekend were drawn together, while 

some new ones became unknotted.  Justice Robert Nugent of the SCA 

posed the question whether the citizen was entitled (by section 172 of 

our Constitution) to legality, irrespective of the availability of a remedy.  

A variety of answers was proffered.

Before closing, the conference adopted a statement (reproduced 

elsewhere in this issue) expressing its commitment to the rule of law 

and asserting the independence of the judiciary, of prosecutors in 

making their decisions to prosecute and conducting prosecutions and 

of the legal profession.  It welcomed the prospect of continued close 

relations and reciprocal support between the judiciary and the Bars of 

England and Wales, Ireland and South Africa.  

The formal proceedings closed with Justice Nugent thanking Middle 

Temple for a successful, stimulating and rejuvenating conference.  Lord 

Justice Burnton expressed Middle Temple’s appreciation for the high 

quality of papers, their excellent delivery and the thought-provoking 

debate which characterised the conference.

The conference was a huge success and visitors and locals alike 

expressed the hope that it be repeated in the not-too-distant future.  It 

emerged clearly that the South African Bar has much benefit to derive 

from sustained close ties with our colleagues in Ireland and the United 

Kingdom.   

Copyright Royalty Administration and Accounting

Copyright Valuations and Analysis

Full Copyright Spectrum Consultancy

Copyright Laws of the SADC Countries

Copyright Royalty Forensic Investigations

Copyright Conflict Mediation and Resolution

Drafting and Settling of Agreements Concerning
  the Full Spectrum of Copyright

Collection Societies

Intellectual Property Trusts

Nisa Global Entertainment (Pty) Ltd
Staff and Clients Congratulate

Graeme Douglas Gilfillan
on achieving

Master of Arts
in UK, EC and US Copyright Law with Merit

 from
King’s College, London, UK

For more information:
Tel: +27 11 484 2406   Fax: +27 11 484 1306   email: ipadmin1@nisaonline.com   Web: www.nisaonline.com

n
is
a

EN
TE

RTA
IN

M
EN

T

G
LO

BAL

Nisa Global Entertainment (Pty) Ltd is a leading Southern African copyright consultancy specialising in:


