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Judicial independence
By Lord Mance, United Kingdom Supreme Court

Introduction

1. Judicial independence is integral to the separation of powers, to 

the right to a fair trial and to the rule of law. It serves democracy 

and the public, not judges’ interests.1 Its role and scope must be 

understood accordingly. 

2. Longmans English dictionary defines independence as the quality 

or state of not being subject to control by others; self-governing; 

not looking to others for one’s opinions or for guidance in 

conduct; not requiring or relying on other persons or things. 

No-one, except perhaps Robinson Crusoe in his early years, is 

independent in the fullest sense of that definition. Judges certainly 

not.

3. Even independent states are subject to international law. The role 

of national judges is to apply national law – the essence of law 

being to treat like cases alike, and to differentiate appropriately 

between other cases. Judges must be free from control or 

influence by other institutions, persons or interests which would 

interfere with this role. 

Admissible influences?

4. Some influences are of course admissible, indeed essential. Since 

judges decide issues, elementary fairness requires that they decide 

them on the basis of the cases advanced and submissions made by 

the parties (and sometimes other persons, institutions or bodies) 

interested in their outcome. 

5. Judges in a democracy are also expected to reflect - and interpret 

the law in the light of - the best (or core) values of the society in 

which they operate. This can however only be the case where 

those values are themselves consistent with fundamental principles 

of the rule of law, such as respect for human dignity and equal 

treatment regardless of creed, ethnicity or sex (which has not 

always been the case, and may not be the case in a number of 

states today).

6. Further, independence and impartiality do not require judges to 

achieve the impossible feat of approaching issues as if they had 

been hermits living their lives in caves, devoid of any social or 

cultural experiences or attitudes2. The common law ought, above 

all, to recognise this, since we value the maturity, understanding 

and experience, as well as the independence of mind, which long 

professional practice inculcates. See the JIG’s Commentary on the 

Bangalore Principles3 - pp 44-45.

7. But these factors in no way amount to control. If and so far as 

one describes them as influencing judicial decision-making, they 

promote, rather than injure, the due performance of the judicial 

role. 
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The requirements of judicial independence

8. Various aspects are identifiable. There must be institutional 

independence and this must be not only external, but also internal 

within the judicial system. There must be individual independence, 

freeing the individual judge from control or influence exerted 

by others interested in the outcome of particular issues – in this 

respect, the requirement of independence tends to overlap with 

the associated requirement of impartiality. 

9. Both the state and the judiciary have responsibilities in relation to 

ensuring judicial independence. The state must ensure appropriate 

institutional independence. The judiciary must also make 

arrangements internally to ensure the independence of individual 

judicial decision-making, and needs to conduct itself consistently 

with and in a way which justifies such independence. These 

two aspects are fully examined in Parts 1 and 2 of The Lusaka 

Implementation Measures prepared by the JIG in January 2010.4

10. Institutional independence must free judges from control or 

pressure by the other pillars of state, from concern about tenures 

or financial pressures.5

11. Both the CCJE and the JIG6 have stressed the need for the state 

to enshrine and protect judicial independence at the highest 

possible level in a society’s law.7

12.  Institutional independence involves the following elements:

a. Appropriate criteria for appointment and for judicial 

preferment.

b. Appropriate processes for appointments and for preferment.

c. Even more important, guaranteed tenure, until a fixed and 

final retirement date (or, as in the USA, death, although I in 

no way favour that).

d. Immunity from process in respect of their judicial functions, 

but as a corollary of this and of c, a disciplinary system, 

providing for removal in extreme cases of misbehaviour 

justifying this and for lesser sanctions, such as reprimand, in 

other cases of misbehaviour.

e. An appropriate judicial budget, or appropriate working 

conditions and support, with appropriate arrangements to 

consult and take account of judicial views on such matters.

f. Appropriate remuneration and pension entitlement.

g. Appropriate control over court administration, at least so 

far as this directly affects the processing and listing of cases 

or other central aspects of the judicial decision-making 

function. 

h. Freedom from internal hierarchical control or pressure on 

substantive decision-making, other than by way of ordinary 

appeal.8

i. To the above, I would add provision giving the judiciary 

responsibility for judicial training (or ‘studies’  as they are 

called in England) and for statements of judicial ethics.

13. All are examined in Part 2 of the JIG’s Implementation Measures. 

One mechanism which has had particular support in recent years 

is to establish a Council for the Judiciary with responsibility for 

introducing certain elements, in particular a, b and f, and for 

administering or at least representing the judicial interest in the 

negotiation of others, eg d and e. I return to this below.

Requirement a

14. The generally accepted criterion for appointment/preferment in 

Europe is merit. Seniority still plays some role in certain countries. 

The CCJE in Opinion No. 1, para 29 did not approve that. In 

some countries, geographical representation is prescribed by 

law or convention.9 But, if representation is relevant, greater 

importance should attach to the issue of diversity. A quota 

system in this area could be counter-productive. But recognition 

of the reality that individuals differ in outlook because of their 

experiences and that judging is enriched by having a variety 

of life experiences on the bench is different. In the Canadian 

Supreme Court decision in R v S (R.D.) [1997] 3 SCR 484, the 

majority said that: 

 ‘The requirement for neutrality does not require judges to 

discount the very life experiences that may so well qualify them 

to preside over disputes. …. It is obvious that good judges will 

have a wealth of personal and professional experience that they 

will apply with sensitivity and compassion to the cases they hear. 

The sound belief behind the encouragement of greater diversity 

in judicial appointments was that women and visible minorities 

would bring an important perspective to the important task of 

judging.’  (Cory J)

 In the UK, the 2005 Act makes it the duty of the Judicial 

Appointments Commission to promote diversity. The emphasis 

to date seems to have been primarily on encouraging and 

looking at a wider pool of candidates, rather than following 

the more pro-active view of the merits of diversity adopted in 

Canada.

Requirement b

15.  The processes for appointment and promotion need to be 

structured so as to avoid or limit so far as possible any risk that 

judges will be influenced in their conduct and decision-making by 

a desire (conscious or unconscious) not to upset those taking part 

in or having influence over such processes.

16.  Hence, the need for independent appointing bodies applying 

objective and transparent criteria. The JIG said that any Council 

for the Higher Judiciary fulfilling this role: 

’12.4 - should have mixed judicial and lay representation, that its 

membership should not be dominated by political considerations.

 12.5 - Where an independent council or commission is constituted 

for the appointment of judges, its members should be selected 

on the basis of their competence, experience, understanding of 

judicial life, capacity for appropriate discussion and appreciation 

of the importance of a culture of independence. Its non-judge 

members may be selected from among outstanding jurists or 

citizens of acknowledged reputation and experience chosen by an 

appropriate appointment mechanism.

 12.6 - The promotion of judges, when not based on seniority, 

should be made by the independent body responsible for the 

appointment of judges, and should be based on an objective 

appraisal of his or her performance, having regard to the 

expertise, abilities, personal qualities and skills required for initial 

appointment.’
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17. In practice, however, many appointments and preferment 

processes remain highly politicised in Europe and of course 

the United States,10 as well as in some international courts 

(including the International Criminal Court and to some degree 

the European Court of Justice). Happily, it is a truism that, 

even where appointments are political in their inspiration, 

the candidate once selected may prove him or herself wholly 

independent in outlook, and may go on to disappoint their 

appointor in many of the decisions made: Justice Sandra 

O’Connor in the USA being often cited as a prime example of 

this tendency.

Requirement c

18. Even more important than the appointments process is the 

challenge to independence of attitude presented by inadequate 

tenure arrangements. Unfortunately, this has been a continuing 

problem with international courts, only just resolved in the case 

of the European Court of Human Rights and still unresolved in 

the case of the European Union’s Court of Justice, which limits 

tenure to six years, re-appointable at the will of the appointing 

state.11 Systems, like that of the UK, which recognise the 

possibility of part-time judges (e.g. practising lawyers sitting for 

a period of weeks each year) need to ensure not only that such 

judges do not sit in courts or cases where they may have interests 

impairing their independence of mind, but also that they benefit 

by appropriate security arrangements. The JIG Implementation 

Measures say:

‘13.3 The engagement of temporary or part-time judges should not 

be a substitute for a full complement of permanent judges. Where 

permitted by local law, such temporary or part-time judges should 

be appointed on conditions, and accompanied by guarantees, of 

tenure or objectivity regarding the continuation of their engagement 

which eliminate, so far as possible, any risks in relation to their 

independence.’

Requirement d 

19. This is largely the corollary of c, but also of the need to avoid 

indirect pressure on and indirect challenges (other than by way 

of appeal) to judicial decision-making. The state should establish 

a disciplinary system, but its operation should be judicial (or 

largely so – perhaps controversially, in England and Wales, the 

investigation is judicial, but the final decision is a joint one of the 

Lord Chief Justice and Lord Chancellor). 

Requirements e, f and g

20. How far judges need or should have actual responsibility for 

court administration and for their own budget is open to 

debate and systems vary. There are many countries where this 

is the responsibility of the Ministry of Justice. Judges are often 

not best placed by way of experience or training to undertake 

administration, apart from the time it takes. But a form of 

partnership in a separate Court Service, established with its 

own budget, is becoming more common, with the Netherlands, 

Denmark and Eire leading the way and England and Wales now 

following. Negotiation of the budget must ultimately always 

involve its agreement with the government or legislature, 

but special rights of access for the judiciary or its head to the 

legislature or at least to the Treasury have a value.

21. But, whoever controls these, an adequate budget, adequate 

working conditions and adequate remuneration are fundamental. 

If judges are or feel under pressure in any of these respects, 

they are vulnerable to undue influences, ranging from outright 

corruption to dilatoriness and the devotion of their time to such 

other conflicting interests as they may be permitted or permit 

themselves to undertake.

22. Also fundamental is control over administrative matters directly 

affecting the processing and listing of cases and other central 

aspects of the judicial decision-making function. In Nazi 

Germany, many of the injustices perpetrated by the judiciary 

were possible because court presidents controlled the identity of 

those judges assigned to sensitive (‘political’ ) cases.12 Hence, the 

post-war German introduction of the gesetzlicher Richter (the 

assignment to each case of a judge by an automatic rota system). 

The informal English system allows greater scope for ensuring 

that a judge with appropriate expertise sits on each case, but 

the new Supreme Court has resolved that, apart from the need 

to ensure such representation and apart from the automatic 

inclusion of either the president or vice-president, judges will be 

selected from those available on a random basis, irrespective (in 

particular) of their or anyone else’s wishes. 

Requirement h 

23. This is important. Judges must be free to reach their own 

decisions, according to the law. This is not an argument for 

the abandonment of any system of precedent. Precedent 

makes law. Nor for abandonment of the system of unanimous 

judgments which often operates in continental Europe and some 

international courts (e.g. the European Court of Justice, but not 

the European Court of Human Rights). The judge’s freedom there 

operates during the deliberations at the point where voting takes 

place within the court. 

24. The friendly suggestions that the president of a court or a 

colleague may, if requested, proffer even in relation to a specific 

case should never descend into anything approaching an 

instruction or expectation.

Requirement i

25. I think it important for independence that judges should set 

their own ethical standards – aspirational standards, not directly 

linked to any disciplinary code or offence, and should have 

significant responsibility for their own training – both initial and 

continuing. 

Judicial responsibility

26. The judicial responsibility must be to uphold judicial 

independence in all its above aspects, and to inculcate it as a 

fundamental aspect of judicial behaviour. Hence, in my view, 

the importance of requirement i – judges setting their own 



32    advocate   December 2010

MIDDLE TEMPLE AND SA CONFERENCE: JUDICIAL INDEPENDENCE

Endnotes
1  It has been a focus of the Council of Europe’s Council of Judges (the CCJE) 
and of the Judicial Integrity Group (JIG), on both of which I sit. The CCJE 
wrote its Opinion No 1 on the subject (www.coe.int/judges Opinion No.1) 
and the JIG has produced The Bangalore Principles of Judicial Conduct, a 
Commentary on The Principles (UN Office of Drugs and Crime, September 
2007) and most recently the Lusaka Implementation Measures. I have drawn 
on all these. The last can be accessed online.

2  Lord Hailsham once described judging as ‘something of a priesthood’  and 
Taft CJ spoke of it as ‘ monastic in many of its qualities’ . But Oliver Wendell 
Holmes had a point when he advised judges to ‘ share the passions and 
action of [the] time at the peril of being judged not to have lived.’ 

3  See footnote 1.
4  See footnote 1.
5  In the United Kingdom, the Constitutional Reform Act 2005 gives statutory 
recognition to this principle in unusually explicit terms, which might in some 
future context fall to be given direct legal effect: see ss1 and 3(1) and (3).

6  See footnote 1 for both acronyms.
7  See e.g. the CCJE’s Opinions Nos 1 and 10, Bangalore Principle no 1 and 
The Implementation Measures, para 10. See also Sir David Simmons speech 
at the Commonwealth Magistrates and Judges Association 15th Triennial 
Conference (Turks and Caicos, 26 September to 3 October 2009). In 1971, 
Prof Stanley de Smith could observe that judicial independence rested not on 
formal constitutional guarantees, but on an amalgam of rules and practice, 
fortified by tradition and opinion. But matters have moved on. Under the 
Westminster style written constitutions which so many of the UK’s former 
territories or dependencies have, the Privy Council has held in a row of 
cases that the separation of powers and judicial independence are implicit 
fundamentals to the understanding and application of such constitutions, 

even although not expressed as such (see eg Liyange v The Queen (1962) 64 
NLR 313, Hinds v The Queen [1977] AC 195 (a decision followed in Director 
of Public Prosecutions of Jamaica v Mollison [2003] 1 AC 41), and The State 
v Khoyratty Privy Council Appeal No 59 of 2004). In the UK, the 2005 Act 
recognises the principle in as far-reaching a manner as is possible without a 
formal written constitution.

8  In continental Europe this is sometimes understood as making any system 
of strict precedent inappropriate, or as meaning that only a repeated 
pattern of appellate decisions in a certain sense should constitute ‘une 
jurisprudence constante avec une force contraignante.’ But a doctrine of 
precedent (or indeed a jurisprudence constante) merely defines what the law 
is. Neither is any more inconsistent with judicial independence than is, e.g. 
the requirement on dissenting judges under many continental systems to 
suppress their dissent, once an internal vote of the court has shown them to 
be in the minority.

9  In Canada, three of the nine Supreme Court judges have to come from 
French-speaking Quebec, and by convention a further three come from 
Ontario, where 33% of Canada’s population lives. In India, the practice is 
to ensure a geographical spread in the Supreme Court. In the UK, s.27(3) 
of the Constitutional Reform Act 2005 provides that ‘ In making selections 
for the appointment of judges of the Court the commission must ensure 
that between them the judges will have knowledge of, and experience of 
practice in, the law of each part of the United Kingdom.’  That is, at present, 
England and Wales, Scotland and Northern Ireland, but, if devolution in 
Wales continues apace, it may perhaps even come to include Wales. Whether 
so prescriptive a provision is sensible in the context of the 12-person UK court 
seems very doubtful. England is the overwhelming source of litigation before 
the Supreme Court. Northern Irish issues are very rare and even more rarely 
raise anything which could be regarded as calling for specific Northern Irish 
experience. Scottish law is undoubtedly different, cases from Scotland are 

ethical standards. This could usefully be supplemented by a 

ethics committee to give informal advice to individual judges in 

and even consider particular cases (rather like a Bar Standards 

Committee may do to barristers): see JIG Implementation 

Measure no 2. Hence also the importance of judges controlling 

their own training.

27. Control over the assignment of cases and over aspects of the 

administration of justice directly bearing on the judicial role (para 

22) are other aspects of judicial responsibility. 

28. Above all, if judicial independence is to be deserved and 

preserved, judges need to take responsibility for ensuring 

that the system operates swiftly, efficiently and openly: see 

JIG Implementation Measures nos 5 (access to justice) and 6 

(transparency). The days of Lord Eldon, who could give the right 

decision, but 20 years too late, are gone.

Teneral

29. These points, and independence generally, are of ever increasing 

importance in a world whose peoples are increasingly conscious 

of, on the one hand, the basic rights to which they are entitled, 

but, on the other, the shortfalls and inequalities in respect for 

and provision of such rights. The rule of law can no longer be 

understood in purely procedural terms. The judicial power and 

role vary of course with the constitutional system in any particular 

country.13 The greater the power, the greater the implications 

are of judicial independence, the more likely challenges to it, or 

questions about accountability and the greater the responsibility 

to preserve and ensure it. 

Accountability

30. Criticisms that judges are unaccountable miss the point:

(i)   By their conduct, by sitting in public and by the reasoned 

judgments which they also pronounce, judges are open to 

public and academic scrutiny, as well as to correction on 

appeal. The statements of ethical principles which judges 

should prepare explain the conduct to which they aspire. 

The disciplinary procedures provide recourse in the case 

of legitimate complaints about misbehaviour. (Whether 

independence and immunity justify refusal to appear before 

all other forms of enquiry has sometimes been controversial.) 

If judges accept bribes or commit other criminal offences, they 

are answerable.

(ii)  But, second, their lack of accountability in other respects, 

particularly in respect of the substantive decisions which they 

reach, is a corollary and virtue of judicial independence. And if 

judges had to account directly or follow orders, as an ordinary 

public servant may have to answer to his superiors or to 

Parliament, this would undermine the rule of law.

The press

31. Finally, a word about the press. The press performs a vital public 

function, only possible because it is free. But press comment in 

respect of individual judges, decisions or topics does from time to 

time risk placing heavy pressure on judges. In the UK, one reason 

for the rise in sentencing levels and in our prison population 

(compared to the past and to continental Europe) has been 

press sensationalism about crime levels. Judges have, of course, 

the same rights not to be defamed as anyone, and they have in 

the common law the powerful weapon of contempt to restrain 

or punish publications likely to impede the course of justice or 

scandalise the judiciary. But, in general, judges do best to keep 

such weapons in their scabbard. Press offices can set the picture 

right, in the case of particular misrepresentations of judicial 

decisions. But they too should take care not to descend too far 

into the arena, or to engage in the sort of attempts to manage 

public and press opinion for which some British political figures 

have in recent years been criticised.



  advocate    December 2010    33

MIDDLE TEMPLE AND SA CONFERENCE: JUDICIAL INDEPENDENCEMIDDLE TEMPLE AND SA CONFERENCE: JUDICIAL INDEPENDENCE

1: Introduction

1.  In this paper I examine the selection and appointment of judges 

(the appointment process). While I do so with particular refer-

ence to the system of selection and appointment now operative 

in England and Wales, I do so by way of an examination of what 

I take to be broad and universal principles. I should however 

acknowledge at the outset that in preparing this paper I owe a 

great debt to John Sorabji, who is both a lawyer and an academic. 

The good bits in this paper are his, the rest are mine. 

2.  At the outset it must be stressed that the proper selection and 

appointment of members of the judiciary is a matter of fundamen-

tal importance in any state committed to the rule of law. It is, as 

Sir Gerard Brennan, the former Chief Justice of Australia, rightly 

described it ‘a subject of constitutional significance.’1 The selection 

and appointment of, for instance, judges unable to, or incapable 

of, properly applying law to true fact, without, in the words of the 

judicial oath ‘fear or favour, affection or ill will’ would soon under-

mine the efficacy of any justice system. It would undermine public 

trust in it, and would ultimately call into question a country’s 

commitment to the rule of law. A quiescent and timorous judiciary, 

unable or unwilling to act impartially or independently of the 

parties before it would lose public confidence. Its decisions would 

soon lose respect and with that would go respect for law and the 

rule of law. At its worst, decisions reached under the improper 

influence of parties, such as the Executive, could provide a false 

patina of legitimacy to tyranny. As Dworkin put it, ‘Judges . . . can 

be tyrants too’, or, at the very least they can be the instruments 

of tyrants if they fail to, or are unable to, act independently and 

impartially of other state organs.2 

3.  In order to ensure that judges are neither quiescent nor timorous 

a state must ensure that all of its organs are committed and act in 

accordance with open, democratic principles, with a firm com-

mitment to the rule of law. It must ensure that the right judges 

are selected and appointed and are able to carry out their judicial 

function independently of any improper influence. This paper 

assumes that judges, once appointed, are able to carry out their 

judicial function in a proper fashion. It focuses on the necessary 

conditions for the selection and appointment of the right judges. 

In doing so it focuses on four broad principles which I take to be 

essential features of any selection and appointment process: one, 

openness; two, merit; three, good character; and four, diversity. I 

deal with each in turn.

Openness 
4.  An appointments process can either be overt or covert. Historically, 

the appointments process was one, notwithstanding its funda-

mental importance, which was in many countries shrouded in 

mystery, far away from public debate, scrutiny or, even awareness: 

it was covert. This was the approach in the United Kingdom, and 

it was an approach adopted for many years by other members of 

the Commonwealth e.g., Australia. The United States of America, 

as is well-known, took an entirely different approach. The United 

Kingdom’s traditional approach was one which saw judges 

selected by the executive. Selection was by way of secret sound-

ings carried out, in respect of England and Wales, by the Lord 

Chancellor.3

5.  The traditional approach to selection had its advantages. It was an 

appointment process that, in the context of a ‘small and cohesive 

bar’4 was ‘swift, decisive and bold’. It enabled individuals to be 

selected based on evidence supplied by their peers as to their abili-

ties and qualities. It was however, crucially, a system that was not 

open to scrutiny. As such it was understood to give rise to ‘actual 

or perceived cronyism, political or ‘-reward appointments, gender 

bias . . .and self-selection,’ by which is generally meant selection 

in the image of the selector and those from whom secret sound-

ings were taken.5 Once secret soundings had been taken and a 

candidate for appointment selected, appointment would then by 

made by the executive. As is well-known in England and Wales, 

the tap on the shoulder came from the Lord Chancellor, who if the 

approach was accepted, would then make the appropriate recom-

Selecting judges: 

merit, moral courage, judgment and diversity
By Lord Clarke of Stone-cum-Ebony, United Kingdom Supreme Court

more frequent, and especially so since devolution, and there was in the past 
always Scottish representation even without such a provision.

10  In Switzerland judges are elected by the people at cantonal or by Parliament 
at federal level, and in many state courts in the USA, by popular vote. Many 
of the Superior Councils of the Magistracy in Europe, from the original 
Italian version onwards are split along political lines, with consequential 
effects on judicial appointments. The great virtue of the new UK system 
is that the composition of the appointing commissions is so structured as 
to exclude political membership or influence. On the other hand, the old 
system was also non-political in effect, even though this was not apparent 
on its face. 

11  This feature may even bear on the way in which the court conducts its 
business, being one of the factors which makes its members unwilling 
to contemplate any change to the present practice of delivering single 

apparently unanimous judgments, without disclosure of any individual or 
dissenting views.

12  The Hamburg Court of Appeal has on its outside an apology ‘ to those 
to whom injustice was done within this building’ . Judge Freissler went 
down to Munich from Berlin specifically to conduct the trial of the student 
protesters led by the ‘White Rose.’ 

13  Most countries have written constitutions, most protect fundamental 
rights, and in many countries (as in South Africa) there is judicial review 
on the American model recognised since Marbury v Madison). But, even 
in countries, like the UK, where the traditional theory of Parliamentary 
supremacy confined the judicial role to interpreting and applying what 
Parliament enacts, European Union membership and the domestication of 
the European Convention on Human Rights have, in practice, considerably 
expanded the judicial role and responsibility.   
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