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Defining terms: the debate

About twenty years ago, Costello J1 distinguished between claims 

which might ‘be advanced in Leinster House’ and those proper to 

made in ‘the Four Courts. 2 The first of these two celebrated Dublin 

buildings is the former home of the Dukes of Leinster; it now houses 

the national parliament, the Oireachtas, which, as the Constitution 

says, has ‘the sole and exclusive power of making laws for the State.3 

The second, the Four Courts, designed by our great classical architect, 

James Gandon, sits on the northern bank of the river. In it sit the High 

Court and the Supreme Court: there the Constitution says that the 

laws made in the other building are interpreted and applied. 

It is universally agreed that there is a boundary, founded on deep 

principle, between judicial and legislative functions. According to a 

judgment of the Supreme Court, delivered as recently as July 2010, ‘it 

is not for a court of law to make social policy as to where maternity 

services should be provided.’4 There is less agreement about where 

the boundary lies. 

Professor Jowell, in a thoughtful article has posed the question: 

‘What Decisions Should Judges Not Take?’5 He discerns two underly-

ing principles. The first derives from the constitutional principle 

that decisions about policy ‘based as they are upon estimates of 

the greatest good, are in our democratic system, rightly taken by 

the greatest number.’ The second argument for judicial restraint is 

‘from judicial capacity,’ because ‘there are limits to the adversarial 

decision-making process ideally to decide certain questions.’ The 

latter principle has, Professor Jowell argues, two further aspects: the 

first concerns expertise, which is more likely to reside in the executive 

or legislative branch; the second is the absence of ‘objective criteria 

by which to judge a matter.’ The latter point echoes, in turn, the 

American notion of ‘political question,’ though the criteria for judg-

ing it include the availability of ‘manageable judicial standards.’6

 

Rights and policies

In a purely legal sense, it is not difficult to distinguish between the 

respective notions of a legal right and of a desirable social policy. The 

very use of the term, ‘right,’ implies a corresponding obligation. The 

obligation is cognisable in law; it carries with it a right to redress; a 

State governed by the rule of law, must necessarily vest in independent 

courts all powers necessary to enforce rights even to the extent of 

compelling the State itself to grant redress or pay compensation or 

to comply with the terms of the courts’ orders. The judicial function 

implies the existence of a right declared in objective legal terms by the 

text of a law.

Matters of policy are beyond the reach of the judicial branch. 

As the word implies, policy is for politicians. Policy decisions are, in 

principle, not justiciable. There may, however, be occasion for the 

exercise of judicial power when particular policy decisions implicate 

legally justiciable rights.

Constitutions: separation of powers

How these questions arise depends necessarily on the national 

constitutional context. Where parliament is sovereign, as in the 

United Kingdom, judges may only exercise such powers as are 

conferred on them by the law. In states governed by a written 

constitution, the scope for the exercise of discretionary judicial 

power may be greater. More usually, the judges acting pursuant to 

the Constitution exercise restraining power against government, 

protecting individuals from state encroachment on their zones of 

freedom. The more difficult question, now under discussion, is 

whether and when judges may directly invoke the Constitution 

empowering themselves to make positive orders requiring the State 

to take specified action. In Ireland, we have had a written constitution 

since 1922, though we now operate under the Constitution of 1937. 

Irish courts attach great importance to the constitutionally based 

doctrine of separation of powers. Each of the ‘powers of govern-

ment, legislative, executive and judicial,’ derives ‘ under God, from 

the people…’7 The Supreme Court interpreted this Article from the 

very beginning as follows:

‘The manifest object of this Article was to recognise and ordain 

that, in this State, all powers of government should be exercised in 

accordance with the well-recognised principle of the distribution 

of powers between the legislative, executive, and judicial organs of 

the State and to require that these powers should not be exercised 

otherwise.’ 8

The doctrine of separation of powers does not necessarily tell us, 
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however, what powers each of the organs of government should, in 

fact, exercise. Irish courts have, on occasion attempted to devise a 

theoretical framework delineating the exercise of judicial and legisla-

tive power. 

Can the philosophers help?

The Chief Justice, in one case, rejected a claim ‘based on the 

philosophical view, attributed to John Stuart Mill, that the law should 

not concern itself in the realm of private morality except to the 

extent necessary for the protection of public order and the guarding 

of citizens against injury or exploitation.’9 The minority, in the same 

case though that it ‘would be neither constitutionally permissible nor 

otherwise desirable to seek by criminal sanctions to legislate the... 

commission [of the seven deadly sins] out of existence in all possible 

circumstances. To do so would upset the necessary balance which the 

Constitution posits between the common good and the dignity and 

freedom of the individual.’10

These statements are somewhat removed from the subject-matter 

of social or economic rights, which is most likely to implicate courts 

in decisions with financial consequences. 

Costello J discerned a guiding principle to police the bounds of 

the exercise of judicial power in the philosophical distinction drawn 

by Aristotle ‘between the two different types of justice which should 

exist in a political commmunity, distributive justice and commutative 

justice…11

Commutative justice concerns what is due from one individual, 

including for the purposes of this discussion, the State, to another; 

something is due to the individual exclusively; it is a measurable, 

identifiable object or right. Accordingly, it is the legitimate concern of 

a court. Distributive justice, on the other hand, ‘is concerned with the 

distribution and allocation of common goods and common burdens.’ 

[page 194 of the judgment]. Since the common goods and resources 

of the community cannot be said to belong to any individual but are 

to be distributed according to what is judged to be in the interests of 

the common good, a judgment which only the political institutions of 

the State are fit to pronounce, no individual may claim any personal 

right to any part of the common stock. By extension, courts do not 

enjoy the power to adjudicate on such claims.

Costello J was confronted with a claim by a group of travellers, a 

traditionally nomadic group of people, living in conditions of great 

poverty and deprivation, to have the court order that the provision 

for them of serviced halting sites for their caravans. The travellers 

claimed this relief against the local housing authority with statutory 

responsibility for their re-settlement. The court considered this to be 

the assertion by the travellers of a constitutionally protected right to 

be provided by the State with certain physical resources and services, 

but held that such allocation of resources was a matter reserved by 

the Constitution to the political rather than the judicial organs of the 

State: as he put it, for Leinster House rather than the Four Courts. 

The invocation of the notion of distributive justice to resolve a 

judicial problem has not been universally approved. It accords closely 

with the doctrine of separation of powers, some say too rigidly. One 

critic levels the accusation that the learned judge had ‘offered an a 

priori account of justice around which he would design and allo-

cate institutional responsibilities.’12 Restating the argument of the 

critics, it is possible, at least in principle, that an individual may be 

able to point to a specific and identifiable right guaranteed by the 

Constitution which sounds in distributive justice and has implica-

tions for the allocation of State resources. The individual does not 

demand that a court mandate any particular scheme of allocation 

of the common goods of the community: he asks only that his own 

particular right be vindicated. 

Aristotle’s distinction between two forms of justice was a philo-

sophical, not a legal one. The modern notion of rights plays no role 

in it. Aristotle was not concerned with the exercise of power in a 

modern State. Yet the distinction provides us with a surprisingly 

useful framework for analysis. 

There can be no doubt that, in principle, the courts respect and 

have repeatedly restated that some claims involve ‘peculiarly matters 

within the field of national policy, to be decided by a combination of 

the executive and the legislature, that cannot be adjudicated upon by 

the courts.’13

The cases

Whether a particular matter is so beyond the reach of judicial power 

has been decided from case to case. Relevant judicial decisions have 

not always been easy to predict and have not always been beyond 

political or legal controversy. In the decade between 1995 and 2005, 

two thorny issues became the subject of repeated litigation.

Each concerned provision for children. One type of case con-

cerned claims to have special educational provision made for children 

suffering from disability, in particular autism. The other related to the 

provision of secure detention units to house and treat adolescents 

exhibiting extreme anti-social behaviour by reason of personality 

disorder, exacerbated by poor social or family circumstances. 

In each case, High Court judges seemed to grasp some particu-

larly prickly nettles only to have the thorns removed from their hands 

by the Supreme Court. 

In the words of one writer:

‘Over this period it is not an exaggeration to say that the courts 

have almost been overwhelmed with hundreds of actions dealing 

with a huge range of educational issues ranging from the treatment 

of children with special needs (such as dyslexia, attention deficit 

disorder and mental handicap) to the construction of special regimes 

for disruptive and unruly children.’14 

Disruptive and unruly children

In the late 1990s it became clear that there was a small but significant 

number, usually but not exclusively of boys, in their early teenage 

years, who exhibited extreme behavioural problems: hyperkinetic 

disorder was a typical diagnosis. They were beyond the control of their 

parents, of normal schools and even of normal criminal detention 

facilities. They required a period of time in a secure unit to contain 

them safely while attempts were made to confront this behaviour and 

to treat the underlying problems. 

Because they had very special needs which could not be provided 

by their parents, Geoghegan J held that there was a constitutional 

obligation on the State to cater for them. They needed containment 

for treatment.15 There was, in fact, no suitable accomodation. 

The High Court judges held the State to have been in breach of 

its constitutional obligations to these children. The judges, but one 

judge in particular, became increasingly critical of the failure of the 

State to provide the required secure accommodation. The judge 

expressed his ‘sense of dismay’ declaring that it was ‘no exaggeration 

to characterise what has gone on as a scandal.’16
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Ultimately, the High Court came to make a series of orders of a 

highly unusual and particularly intrusive kind. It ordered the State 

to ‘take all steps necessary to facilitate the building and opening 

of secure and high support units.’ The court ordered the State to 

build ten specified ‘ high support’ or ‘ special care’ units at specified 

locations in the State and to be opened by specified dates. The court 

was here exercising an original jurisdiction derived directly from the 

Constitution itself, and not based on any statute regulating State 

action.17 To quote one author, the ‘cumulative effect of these orders 

[was] to oblige the State to make heavy expenditure within specific 

time frames, on specifically targeted projects…’18 

The Supreme Court, on appeal, with one disssent, set aside the 

High Court orders. The decision of the Supreme Court represents 

the paradigm case on this entire subject. The majority judgments 

resonate throughout with the parallel and intertwined themes of 

separation of powers and the Aristotelian distinction, proposed by 

Costello J, between commutative and distributive justice.

The Chief Justice thought the orders to be without precedent: 

they had, he said, crossed a Rubicon. Leaving aside the very terms 

of the orders, he questioned the assumption underlying them that 

the children had constitutional rights to the type and level of care 

demanded. He expressed the ‘gravest doubts’ as to whether the 

courts should assume the function of declaring unenumerated 

‘socio-economic’ rights enjoying constitutional protection. Turning 

to the terms of the orders, he noted that the High Court judge had 

concerned himself with policy matters of general application rather 

than with issues specific to the needs of individual applicants.

Murphy J followed with a judgment deeply questioning the 

possibility of a role for judges in matters of socio-economic rights, 

drawing attention to Article 45 of the Constitution entitled ‘Directive 

Principles of Social Policy.’ That Article declares certain social policy 

objectives but says that they are in the care of the Oireachtas 

(Parliament) exclusively: they are not ‘cognisable by any Court under 

any provision of this Constitution.’ Murphy J drew attention to ‘the 

similar approach adopted in the Constitution of India.’ Since that 

Constitution is believed to have been influenced by the model of the 

Irish Constitution, it is interesting to quote its Article 37:

‘The provisions contained in this Part shall not be enforceable by 

any court, but the principles therein laid down are nevertheless fun-

damental in the governance of the country and it shall be the duty of 

the State to apply these principles in making laws.’ 

It appears at least possible that the Supreme Court of India interprets its 

powers more liberally. An Irish academic writer19 has drawn attention 

to the following statement by a judge of that court:

‘When the Court find … that the executive is remiss in discharg-

ing its obligations under the Constitution or the law, so that the poor 

and the underprivileged continue to be subjected to exploitation and 

injustice or are deprived of their social and economic entitlements or 

that social legislation enacted for the benefit is not being imple-

mented and thus depriving them of the rights and benefits conferred 

upon them the Court certainly can and must intervene and compel 

the executive to carry out its constitutional and legal obligations and 

ensure that the deprived and vulnerable sections of the community 

are no longer subjected to exploitation or injustice and they are able 

to realise their social and economic rights…’20

The same judge, in the course of the same judgment acknowl-

edged that the courts must not usurp the functions assigned to the 

executive and the legislature under the Constitution.

It is not possible to leave consideration of the case of TD without 

reference to the powerful judgment of Hardiman J. Following refer-

ences to the influence of Montesquieu on the framers respectively of 

the French Revolutionary and American Constitutions, he recalled his 

own judgment in Sinnott v Minister for Education,21 which concerned 

the claim of an autistic person, no longer a child, to be provided with 

free ‘primary education’ as required by the Constitution. Hardiman J 

enunciated four reasons why the courts could not assume a policy-

making role in relation to social and economic issues. They echo 

much of the substance of Professor Jowell’s analysis. I paraphrase 

them asfollows:- 

•  such an exercise of judicial power would offend the constitutional 

separation of powers;

•  the courts would be led to make decisions in areas in which they 

have no special qualifications or experience;

•  the courts, unlike the legislature and the executive, are not 

democratically answerable for their decisions;

•  the evidence-based adversarial procedures of the courts are too 

technical, too expensive, too focused on the individual issue to be 

an appropriate method for deciding on issues of policy.

The decisions of the Supreme Court in Sinnott and TD cleave 

firmly to the constitutional principle of separation of powers and 

constitute, for the moment, at any rate, a significant preference in 

favour of judicial restraint. 

Concluding remarks

It has to be doubted whether the final chapter has been written. The 

Irish courts see themselves as guardians of the Constitution: their 

highest function and most solemn obligation is that of protecting the 

fundamental rights of the individual insofar as they are guaranteed by 

the Constitution.

The High Court had crossed the Rubicon in TD only insofar as it 

made unusual, indeed unprecedented, detailed orders requiring the 

State to construct facilities for the care and detention of disruptive 

teenagers. However, one judge in the majority in Sinnott (though in 

dissent in TD) insisted that she would not ‘exclude the possibility of 

a mandatory order against the State in the rare and exceptional case 

where it may be necessary in the circumstances to protect constitu-

tional rights.’22

Geoghegan J, in the same case, expressed the view ‘that in very 

exceptional circumstances it may be open to a court to order allocation 

of funds where a constitutional right has been flouted without 

justification or reasonable excuse of any kind.’23

There is no constitutional principle which says that the courts 

may not compel the State to respect individual rights where to do 

so would expose the State to significant financial liability. The courts 

pronounce upon the constitutional obligations of the State with 

monotonous regularity in cases where they restrain State action 

which encroaches on rights. The oblgation to provide free legal aid 

to those accused of criminal offences is a good example. The court 

makes an order, negative in form, but with significant positive finan-

cial consequences.24 The State may not proceed with a prosecution, 

unless the fairness of the trial is assured by state provision od legal 

representation; thus the State must fund a scheme of free legal aid. 

The courts thus insist on vindicating and protecting constitutional 

rights from State encroachment and will allow escape only in the 

circumstances of ‘an objective imperative for the purpose of avoiding 



  advocate    December 2010    51

MIDDLE TEMPLE AND SA CONFERENCE: PROFESSIONAL INDEPENDENCE

The topic I am addressing is not a new one for those of you steeped 

in the history of the constitution and the rule of law. For me, it was 

new, and I felt as if I had discovered its value for myself, until I did 

my research. I joined the Bar Standards Board, admittedly as a legal 

academic of long standing, and a seasoned government commit-

tee person, expecting simply to usher in a slightly modified way of 

working for the Bar, as facilitated under the Legal Services Act 2007. 

From the start, however, I was assailed with pressures that bore on 

my task, pressures based on beliefs that came not so much from the 

legislation but from modern and generally accepted perceptions of 

how a profession should operate. I was also struck by the altruistic 

activities of the Bar, such as the pro bono work, and the attention 

paid to ensuring that the most able young pupils can come to the 

Bar with financial assistance from the Inns and chambers. In an age 

when social mobility is a trope: when it has been impeded by govern-

ment policies in education and yet is demanded of the professions, 

the Bar of England and Wales has a proud record. The most recent 

figures indicate that 23% of new pupillages are given to BME gradu-

ates and that women, as in other professions, form a good half of 

the entrants. Retention is another matter, and its shortcomings are 

not confined to the legal profession.

The importance of independence

Lest you think that I am suffering from regulatory capture, let me first 

list why it is so widely believed that the governance of the Bar should 

be taken out of the cloisters of the Inns and the Bar Council and led 

blinking into the daylight of Westminster and Whitehall. First of all, 

legal advice is too expensive. It has moved out of the reach of the 

middle classes. The advice of a top barrister is affordable by govern-

ment, by corporate bodies and by wealthy individuals, especially on 

divorce. This has been and is even today ameliorated by legal aid, 

insurance, pro bono, conditional fees and better use of technology, 

but there is still a void. Legal aid has been cut and will be cut even 

The independence 
         of the Bar
By Baroness Deech, chairman, Bar Standards Board, England and Wales

an extreme financial crisis or a fundamental disequilibrium in public 

finances.’25

The legal conundrum, therefore, is not that the decisions of the 

courts have financial implications for the State. The State is obliged 

to respect rights which are constitutionally guaranteed, whatever the 

cost. What is objectionable is that the courts should, under the guise 
of protection of rights, trespass into the reserved domain of policy 
making and order the legislative and judicial organs of government 
to expend the funds provided by the taxpayer in ways specified by 
judges. There the Rubicon flows along an undefined and sometimes 
shifting border. 
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