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MIDDLE TEMPLE AND SA CONFERENCE: PROFESSIONAL INDEPENDENCE

On the morning of 5 May 2010 the Minister of Justice of South Africa 
tabled in Cabinet a Legal Practice Bill.1 It was approved immediately. 
The Minister announced in his Budget Speech to Parliament its tabling 
that same afternoon.

The Bill states its primary purpose as the creation of ‘a unified 
body to regulate the affairs of legal practitioners.’ Its preamble refers 
to a need to ‘transform and unite the legal profession’ and to ‘regu-
late the legal profession, in the public interest, by means of a single 
statute’.

The ‘unified body to regulate the affairs of legal practitioners’ is of 
course the key to the new dispensation. This body is to be ‘the South 
African Legal Practice Council’. It is not to have parity in its member-
ship as between attorneys and advocates - although the Law Society 

of South Africa and the General Council of the Bar had themselves 
agreed upon this - but a two-thirds preponderance of attorneys. 
Neither branch of the wider profession is to have the right to elect its 
own representatives: the Minister will select them, in his discretion, 
from nominations.2

Law societies shall cease to exist and their assets are to be trans-
ferred to new Regional Councils.3 That the notion of ‘law society’ 
- not defined in the Bill - is intended to include the Bars is suggested 
by a blunt provision that all employees of the General Council of the 
Bar ‘or an existing society’ shall be transferred to the service of the 
Council.4

The Bill takes 96 pages and 124 clauses to provide for the wind-
ing up of the legal profession which has evolved in South Africa 

The rule of law and an 
independent legal profession:

a South African perspective*

Jeremy Gauntlett SC ,* member of the Cape and Johannesburg Bars, and of the Bar of England and Wales

Endnotes
1  The amount is disputed and sometimes refers to fees earned over a period of 

years or shared between several legal professionals.
2  In passing, I suggest that the legitimate complaints by the Bar Council that 

legal aid is being devastated with ill effect on the young Bar and on clients, 
might be more persuasive if chambers helped each other out. From my own 
experience, I cite the way in which the richer Oxford and Cambridge colleges 
help the poorer, the latter group being poor not through any fault of their 
own but simply because they came relatively late on the scene. The poorer 
colleges in general came into existence in the 19th century to educate those 
whom the older colleges would not – graduates, non-conformists, women 
– and thus the newer colleges which carried out those useful purposes were 
not the ones to whom had been bequeathed great tracts of valuable land by 
grateful alumni of the middle ages. They deserve help, and they receive it. 
There are parallels here.

3  For example, solicitors taking far more in fees than the miners received 
in compensation: http://www.timesonline.co.uk/tol/news/politics/
article1657755.ece.

4  Bingham ‘The Rule of Law’ [2007] CLJ 67.
5 Subject to the limited provision of pro bono work.
6  Joerges & Ghaleigh Darker Legacies of Law in Europe (2003); ‘The first thing 

we do, let’s kill all the lawyers’ Henry VI, Part 2; Gordon ‘The independence 
of lawyers’ (1988) 68 Boston University Law Review 1.

7  ‘All persons [should] have effective access to legal services provided by an 
independent legal profession … lawyers shall be entitled to form and join 

self-governing professional associations to represent their interests, promote 
their continuing education and training and protect their professional 
integrity.’

8  Turriff The Consumption of Lawyer Independence (2010).
9  The Law Society of Upper Canada Task Force on the rule of law and the 

independence of the Bar 2006 para. 1.
10  Gauntlett, http://www.sabar.co.za/law-journals/2001/april/2001-april-

vol014-no1-pp05-06.pdf.
11  Abel, English Lawyers between Market and State (2004).
12 Cmnd 7648.
13  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52004DC008

3:EN:NOT.
14  Competiton in the Professions A Report by the DG of Fair Trading, 2001.
15  Report of the Review of the Regulatory Framework for Legal Services in 

England and Wales 2004.
16  www.legalregulationreview.com/files/Legal%20Regulation%20Report%20

FINAL.pdf.
17  ‘The Ethics of Professionalism in the 21st century’ Inner Temple 22 February 

2010, www.judiciary.gov.uk/publications_media.
18  This change was made to effect the separation of powers: Constitutional 

Reform Act 2005. The Lord Chancellor is no longer the Speaker of the 
House of Lords but functions as the head of the Ministry of Justice.

19  Cmnd 4595.
20  Cm 2263, 1993.  

set out on that path, even when the Benchers do their best to deter 

them!

The Bar Standard Board’s mission

So the task of the BSB is to understand the role of the Bar, to protect 

is independence, and to preserve what is distinctive and best about it 

in the interests of the rule of law and of society, while allowing it to 

modernise, indeed to survive. It is, after all, one of the stated objec-

tives of the LSA 2007 to encourage a strong diverse and independ-

ent legal profession. If we ever become downhearted, we have but 

to remember what Erskine said on representing Tom Paine in 1792: 

‘From the moment that any advocate can be permitted to say that 

he will or will not stand between the Crown and the subject in the 

court where he daily sits to practise, from that moment the liberties 

of England are at an end.’ We have very good reason in the current 

climate to be grateful to the Bar for its ability to defend the citizen 

from her government in many countries of the world. And we hope 

that the spirit of independence is infectious.
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over the past four centuries, to provide for a transitional regime, and 
thereafter for regulation by the Council. True, it does allow that ‘[t]he 
Council may recognise a voluntary association’ with a compliant code 
of conduct and financial controls.5 If the association is recognised, it 
must exercise discipline over its members in accordance with its code 
of conduct. Of course, existing bodies having lost their assets and 
their employees, associations would have to start from scratch.

The Council is to draw up a code of conduct.6 This ‘may contain 
different provisions for different categories of legal practitioners’.7 
Its regional councils must establish disciplinary bodies. Who is to 
serve on them is left to the regional councils: they must however 
achieve ‘representivity’ as regards race, gender, ‘national and regional 
demographics’ and ‘the inclusion of lay persons.’ Appeal tribunals 
are to be constituted by the Council, also achieving ‘representivity’ 
according to these inexact criteria.8

That is what we face. Despite the swift turn of events on 5 May 
this year, it is no sudden development. At the Mafeking congress of 
the governing party in 1997 it was resolved that the legal profession 
should be ‘unified’ - by which was meant, fused - and since then a 
litany of discussion papers, meetings of the recognised profession, and 
meetings of the recognised profession with the four post-democratic 
Ministers of Justice and officials has taken place. I shall not weary you 
with the details of these. But you should know that when matters 
came to a head again last year, in the presence of the GCB leadership 
the Minister (on 7 August 2009) instructed his officials to ensure that 
the latest draft of the Bill (which by then had not yet been circulated) 
made provision for the independence of the Bar and to ensure that 
the Government did not, in his words, govern the profession.

By April this year it was apparent (several abortive meetings interven-
ing) that the Bill had not been amended, as had been promised. It is 
the unchanged text which has now been tabled for enactment.

What would be the effect of the Bill, if adopted, on the indepen-
dence of the South African Bar, and the rule of law ?

Firstly, our visitors may want some understanding of our legal set-
ting, our origins and how we function. (Those to whom what follows 
is no useful background are invited to read with particular celerity.) 
I offer this in the spirit of that astute haberdasher and unexpected 
President from Missouri, Harry Truman: ‘There is nothing new in the 
world except the history we do not know’.

South Africa is, par excellence, one of the mixed legal systems 
of the world. Of course, every system of law to some extent (in 
Roscoe Pound’s description9) can largely be described as a ‘history 
of borrowings’ of legal materials from other legal systems. But what 
the term ‘mixed legal system’ has really been taken to connote is 
those countries where a substantial fusion of civil and common law 
has taken place: notably Botswana, Canada (insofar as Quebec is 
concerned), Lesotho, Louisiana, Mauritius, Namibia, Scotland, South 
Africa, Swaziland and Zimbabwe. In only two of these - Louisiana 
and Quebec - has the principal vehicle been codification. The rest 
have achieved their current state of integration through a mixture of 
judge-made law and statutes.

South Africa, a republic since 1961, became a constitutional 
democracy on 27 April 1994, when the first national elections took 
place on the basis of universal adult suffrage. At the same time, the 
interim Constitution of 1993 - transacted through an arduous nego-
tiating process - became the country’s supreme law. This introduced a 
justiciable Bill of Rights. It was only an interim Constitution, because 
its intention was to allow the first democratic Parliament, sitting as a 
Constitutional Assembly, to produce a ‘final’ Constitution. The draft 
of this Constitution would have to meet a list of constitutional prin-
ciples set out in the interim Constitution, being so certified by South 

Africa’s new Constitutional Court. That duly happened, through two 
judgments of the Court.10 The legal system remained intact, save for 
any laws inconsistent with the Constitution. The scene was set for 
a sustained effort to change the imbalance in the racial and gender 
mix of the judiciary. In 1994 only two women and one person of 
colour were members of the judiciary (with two Black judges in the 
so-called independent homelands). Of a total of 134 appointments 
ensuing in the next ten years, 83 were Black and 51 White.11 There 
are now 167 men and 54 women serving as superior court judges. 
Some idea of the racial mix is illustrated by the current makeup of 
women on the superior courts Bench: seven are Coloured people, 11 
of Indian extraction, 17 White and 19 African. On, for example, the 
Western Cape High Court Bench 28 judges now serve: only 12 are 
White. Seven of the 28 are women.

The first South African advocate seems to have been admitted 
to practice by the Governor and Council of Policy 36 years after 
the landing by Van Riebeeck in 1652, and the next in 1706.12 Early 
regulation was limited. The first rules of conduct were derived from 
a placaat in Van Diemen’s Code (the ‘Statutes of Batavia’) of 1642. 
They were terse: essentially ‘counsel were to lodge security against 
malpractice, plead bareheaded, and to refrain from contingent 
fees, verbose pleadings, chasing clients and taking on an excess of 
work’.13 This brevity was not long sustained. In 1781, similar but 
more detailed rules were framed ‘after complaint by the Raad van 
Justitie of the ‘onkundigheid [ignorance] en nonchalance’ of practi-
tioners, 14 complaints which echo down the centuries.

By the end of the nineteenth century Bars existed in the Cape and 
Natal colonies and in the Boer Republics of the Transvaal and the 
Orange Free State. The divided Bar was firmly entrenched.15 

It was only in 1911 that a Society of Advocates of South Africa 
was established, but it did not include all the advocates in the 
country because its membership was only open to White advocates. 
That was unacceptable to the members of the Cape and Griqualand 
West (Kimberley) Bars who therefore refused to join the Society. The 
Natal Bar likewise took the approach that its members would not join 
the Society whilst it retained the colour bar. The result was that the 
Society was largely ineffectual.16

In 1946 all Bars were invited to a meeting of the Society of 
Advocates of South Africa and the meeting was reconstituted on 
the basis of a conference to establish a fully representative national 
professional body. The Cape, Natal and Griqualand West Bars were 
opposed to restrictions on membership on racial grounds. It appears 
probable that by this stage they had been joined in that stance by the 
Johannesburg Bar, which abolished racial restrictions on membership 
after separating from the Pretoria Bar during the 1930s (records are 
incomplete so a precise date cannot be given). The Eastern Cape Bar 
had no racial restrictions on membership. However the Pretoria and 
Orange Free State Bars excluded people of colour from membership.

The result was a compromise. The General Council of the Bar of 
South Africa was formed in 1946 as a national body to represent the 
advocates’ profession in South Africa. It became a full member of the 
IBA at its meeting in The Hague in 1948. The individual Bars, each 
constituted as a separate voluntary association, in the major cities 
of South Africa (Pietermaritzburg and Durban (jointly), Cape Town, 
Kimberley, Grahamstown, Bloemfontein, Pretoria and Johannesburg 
- their location being determined by the fact that those cities were 
the seats of the various provincial and local divisions of the Supreme 
Court), remained in existence.

The GCB was established as a federal body, its members being the 
individual Bars, whilst individual advocates remained members of the 
Bar in the city in which they practised. In effect therefore the GCB 
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was able to represent all advocates in South Africa but each separate 
constituent Bar set its own requirements for membership. In this way 
those Bars insistent on a lack of a colour bar were able to retain an 
open membership. In time the Pretoria and Free State Bars abolished 
their racial restrictions.

The makeup of the South African Bar today is reflected in the 
schedule below. There are currently ten Bars in South Africa, the 
Cape Bar, Eastern Cape, KwaZulu-Natal,17 Northern Cape, Free State, 
Pretoria, Witwatersrand, Bhisho, Transkei and North-West Bars. Their 
membership is restricted to advocates practising in private practice, 
under uniform (GCB) rules of conduct obliging members to occupy 
chambers together at a place or places determined by their respec-
tive societies. The referral principle (now with certain qualifications), 
the cab-rank rule and a prohibition on partnerships are fundamental 
features. Membership is also regulated by individual constitutions. 
The admission of counsel and their removal from the roll of advo-
cates is governed by the Admission of Advocates Act.18 The courts 
have always been insistent that it is for them to admit or remove 
practitioners from the roll, and that their conduct is ultimately regu-
lated by the courts.

That, then, is the South African setting for our discussion.

Before however I return to the Bill and what it does, I am required 
by our theme to state my concept of the rule of law. Lord Bingham 
has recently reminded us of those who see no life or meaning in 
the precept.19 Professor Judith Shklar, for instance has said that ‘[n]o 
intellectual effort need therefore be wasted on this bit of ruling class 
chatter.’ Professor Jeremy Waldron, commenting on the five-four 
division in the US Supreme Court along the lines of party-appoint-
ment in Bush v Gore,20 said the invoking of the rule of law by both 
legal teams meant little more than ‘Hurrah for our side’.21

The scepticism is not new. In November 1962 the then Minister 
of Justice of South Africa, Adv BJ Vorster, later Prime Minister and 
State President, responded to a public statement by the President 
of the Institute of Race Relations, former Appeal Court Judge Oliver 
Schreiner,22 criticising house-arrest of activists opposing apartheid 
as an infringement of the rule of law. The Minister’s answer was 
that there are as many interpretations of the rule of law as there 
are people, and that the rule of law is very easily used as a pretext 
for attempts to frustrate action against communism.23 An elected 
Parliament - he did not go so far as to suggest that it was represen-
tative - had mandated him to maintain law and order to secure the 
safety of the State. Substitute ‘terrorism’ for ‘communism’ and you 
have the same assertion in recent years by political leaders in both 
the United States and the United Kingdom.

You might expect no such controversy now in South Africa. The 
opening section of the 1996 Constitution stipulates as a founding 
value the supremacy of the Constitution and, explicitly, of the rule of 
law.

But what does it mean ? Simply and ultimately that democracy 
itself is under the law. Over seven hundred years ago, Bracton 
expressed the notion when he said: ‘The king ought not to be under 
any man, but he ought to be under God and the law, since the law 
makes the king’.24 In other words, the Rechtstaat entails not simply 
rule, or rule by law, but rule under the law.

The penumbral reach of the principle may fairly still be debated. 
But that it includes, specifically, the independence of the legal 
profession is not now open for rational discussion. The International 
Commission of Jurists issued a declaration in 1955 at Athens making 
the point. There have been similar enunciations since. 

Viewed in this light, the Bill, if adopted, will be an affront to the 

rule of law. The existing Bars stand to be stripped of their assets and 

employees. They may, of course, says the Bill, start again: but the 

decision to recognise them will be discretionary. As I have shown, 

the discretion will be that of a Council whose members the Executive 

(through the Minister) will appoint - again exercising a discretion, 

choosing as he or she will, from nominations. The regional councils 

will be creatures of the Council, constituted by discretion according 

to vague notions of representivity, and exercising far-reaching powers 

over the conduct of practitioners.

In 1998 Sir Sydney Kentridge QC, discussing changes then 

mooted in the United Kingdom, recalled:

‘During the years of apartheid in South Africa there were frequent 

threats from the government to place the Bar under the control 

of a central council with government-nominated members. This 

proposal was consistently and successfully resisted by the whole of 

the Bar, including those many members who normally supported the 

government in policies and legislation. It was well understood that to 

remove the control of the profession from the provincial Bar Councils 

and the General Council of the Bar would have meant the end of 

independence of the profession. What was also well understood was 

that the independence of the Bench was inextricably linked with the 

independence of the Bar’.25

The point need not be laboured. Without a viable profession of 

specialist pleaders in court, bound by their rules of conduct to accept 

briefs, in the spirit of Erskine QC at the trial of Tom Paine, the courts 

themselves cannot function as the rule of law requires. Nor can the 

courts be independent if the judges are not to be appointed from the 

ranks of those in whom the rigour of independent representation has 

been inculcated by years of proficient practice. Falcons, it has been 

said, do not come from henhouses.

Is there a way of averting the calamity the Bill represents? What 

the Bar has consistently propounded as a regulatory regime consis-

tent with the Constitution recognises:

•  As the departure point, an independent wider legal profession, and 

within it, a profession of advocates working as independent court 

specialists.

•  That admission and removal of practitioners must be a matter for 

the courts alone.

•  That training, examinations and discipline must fundamentally be a 

matter for Bars.

•  That Bars (and Law Societies) should be registered with an indepen-

dent regulatory Council, chaired by a senior judge or retired judge 

appointed by the Chief Justice, the membership equally divided 

between the advocates’ and attorneys’ professions, and elected by 

them.

•  That automatic transitional registration apply to existing Bars (and 

Law Societies); registration to be renewed thereafter by the Council 

on compliance with statutory requirements of lodging constitutions, 

audited financial and annual reports, rules of conduct and training 

programmes etc compliant with the Act.

There is no particular reason to believe that such a scheme, 

intended to ensure continued existence and independence, will now 

find favour. We have argued for it for a decade. We watch the cur-

rent passage through Parliament of media controls with foreboding. 

The statist control of important parts of civil society, driven off time 

and again during the apartheid years, again looms. We return to 

Harry Truman: there is nothing new in the world except the history 

we do not know.
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In recent years there has been a torrent of discussion, by judges1 and 
academics,2 of the role of comparative and public international law in 
domestic legal systems. The debate has assumed a particular acerbity 

in the United States of America but it is one that proceeds, albeit 
with somewhat greater gentility, elsewhere throughout the world. By 
now the battlelines have been clearly drawn and the weaponry of the 

The role of comparative and 

public international law in domestic legal systems

By William Binchy, Emeritus Regius Professor at Trinity College, Dublin
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White Black Coloured Asian

Bars Male Female Male Female Male Female Male Female Bar total

Cape 291 66 5 4 30 21 4 3 424

Port Elizabeth 32 6 7 2 - 1 3 3 54

Grahamstown 19 3 1 - 2 - 1 - 26

Free State 47 7 4 1 - - - - 59

Northern Cape 7 2 2 0 - - - 1 12

Johannesburg 446 123 108 35 3 5 35 17 772

Pretoria 334 76 53 15 - - 3 7 488

Kwazulu Natal 123 25 19 6 5 4 65 31 278

North West 7 1 5 1 - - - - 14

Transkei 1 - 22 - - 1 - - 24

Bhisho 4 1 9 1 1 - - 16

Total 1311 310 235 65 41 32 111 62 2167

GENERAL COUNCIL OF THE BAR OF SOUTH AFRICA RACE & GENDER STATISTICS AS AT 30 APRIL 2010
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