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Introduction

I am delighted to be here and thank the organisers of this conference 
for this kind invitation. I have been asked to make a contribution to 
the discourse on the rule of law by examining the role of comparative 
and public international law in domestic legal systems. I indeed look 
forward to the remarks of Prof. Binchy of Trinity College, Dublin on the 
same topic. I must at the outset manage your expectations by letting 
you know that I shall be talking about the impact of comparative and 
public international law on only one domestic legal system, and that 
is our own in South Africa. Being a sitting justice I can hardly escape 
a considerable measure of pre-occupation with how our newly found 
constitutional injunctions on foreign and international law have found 
space in the adjudication process.

I will seek to explore how international norms colour consti-
tutional adjudication within our domestic or national tribunals. It 
does not take much to appreciate that in theory and in practice the 
response of national jurisdictions to international rules of law varies 
from state to state. However, as a general matter national courts opt 
for parochialism. They are not always at ease with transnational legal 
norms which may at times be seen as being at odds with strongly 
held notions of national sovereignty. This is so even in a world where 
regional and indeed global notions of law are becoming increasingly 
dominant. Yet many national courts are slow at acknowledging inter-
national standards or judicial opinions from other parts of the world. 
They stubbornly prefer to pander to municipal standards consistent 
with traditional notions of national sovereignty. This they do even in 
the face of evolving or established international law norms. This is 
more so in relation to public international law and to constitutional 
law in particular.

This global convergence of constitutional law standards is rather 
well made in an article in the Oxford Journal:1

‘Constitutional law is being globalised. It is becoming a shared 
enterprise that transcends the borders of the nation state. Around 
the globe, Supreme Court justices convene in conferences, enter 

into dialogue with each other through their judicial opinions and 
draw on each others’ work. In addition, constitutional law in many 
countries has increasingly converged on the same template. This 
template …includes a robust form of judicial review and a two-stage 
system of protecting rights consisting of a rights protection clause 
and a standard-based doctrine for the adjudication of rights conflicts, 
namely proportionality. Now the spread of proportionality across 
legal systems has been particularly rapid and has provided a common 
grammar for global constitutionalism …’

Monism and dualism

A convenient starting point for a discussion of the impact of public 
international law on our constitutional arrangements is the theory 
that teaches that there are two broad approaches on how inter-
national law binds domestic jurisdictions. These are monism and 
dualism. Monism teaches that law is indivisible; that all law, whether 
of domestic or international origin, is one and that international law 
is thus incorporated directly into municipal law without a need for a 
specific act of adoption. Dualism, on the other hand, sees municipal 
law as an incident of national sovereignty and regards it as distinct 
and self standing from international law in scope and application. On 
this approach, international law may apply only if and to the extent 
that it is incorporated by some overt legislative act into municipal 
law.2 On this approach, absent an overt act of domestication, inter-
national rules would not have the power of municipal law.

Yet this theoretical dichotomy is rarely absolute. It is undermined 
by the daily and rapid movement of ideas, people, capital, commerce 
and indeed conflict. The boundary between national and global con-
cerns has, in a large measure, become blurred. In the words of Justice 
Albie Sachs, one of my former colleagues at the Constitutional Court:

‘[b]oth violence and international norms on human rights have 
become globalised. Formerly rigid systems of sovereignty became 
porous as the enemies and the friends of the rule of law show equal 
and opposite disregard for state boundaries. Judges in national 
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courts are obliged to put aside their usual text books and cases; and 
open their eyes to legal scholars and commentators [on international 
law].’3

Our Constitution and public international 
law standards

South Africans seem to have made an emphatic choice on the interface 
between our newly found constitutional democracy and international 
and foreign law. That choice is deeply rooted in our recent history of 
resistance against and global rejection of apartheid during the 1980s. 
Then the minority government was beleaguered on all fronts; the 
home front and abroad. The anti-apartheid movement gained global 
proportions. This near universal distaste for organised inequality, 
unfairness and repression translated into international instruments 
that declared apartheid to be a crime against humanity. 

Wittingly or unwittingly, the national courts had become an 
extension of the repressive mechanism of the apartheid government. 
This meant that the national courts took a positivistic, insular and 
sometimes antagonistic stance towards international law, in particu-
lar its human rights instruments and evolving standards of decency 
that were being embraced by other courts in open and democratic 
societies.

1994 ushered a new beginning for our country. It presented us 
with a tabula rasa, a clean slate, on which we could take full advan-
tage of the global convergence of public international law norms. I 
want to argue that by then we were conditioned by our grateful con-
sciousness that we were beneficiaries of international solidarity and 
the fight for minimum global standards of human decency. Indeed, 
this commitment to globalised standards of decency is the leitmotif 
of our Constitution.

As early as in its preamble, the Constitution announces an inten-
tion to build a united and democratic South Africa able to take 
its rightful place as a sovereign state in the family of nations. At a 
historical and practical level, the first object was to transform the 
international status of our country from a pariah or rogue state to 
a worthy participant in the international scene. At a jurisprudential 
level, our constitutional democracy embraces globalised standards 
and norms set by international law subject to very modest pre-con-
ditions. To that end, our Constitution has adopted a mixed approach 
to the incorporation of international law into our domestic law. It 
assumes a dualist approach in relation to treaties and a monist stance 
in respect of customary international law.

In this regard, our Bill of Rights merits special attention. The 
Constitution terms it the cornerstone of our democracy. It argu-
ably represents the most prominent evidence of our subservience 
to international human rights standards. It is an ambitious, if not 
eclectic, collection of guarantees drawn freely from international 
human rights instruments and customary international law. The very 
text of most of the entrenched rights in the Bill tracks the language 
of international instruments in a way that affords us the facility to 
consider precedent and other prior authority. What is more, many 
of the rights echo our indigenous human values of ubuntu and the 
grundnorm of the Roman Dutch law. It must be said that our rec-
ognition and enforcement of socio-economic rights well surpass the 
social justice imperatives of international law.

The Bill of Rights applies to all law and binds the legislature, the 
executive and the judiciary and all organs of state. The state must 
respect, protect, promote and fulfil the rights enshrined in it. Courts 
must give effect to a right in the Bill and if necessary must develop 
the common law or indigenous law to that end. When deciding a 

constitutional matter within its power, a court must declare any law 
or conduct that is inconsistent with the Constitution invalid, to the 
extent of its inconsistency. The significance, for present purposes, of 
this ubiquitous and powerful role of the Bill is that it virtually imports 
into our domestic adjudication public international law in a monist 
sense. 

The Constitution does more in relation to the enforcement of 
rights in the Bill. It expressly adopts a two stage analysis of rights pro-
tections and introduces proportionality as a core mechanism for bal-
ancing out contending rights. In this regard, our Constitution takes 
advantage of foreign law. It has expressly preferred the two-test 
German and Canadian proportionality rights analysis over the one 
stage American interests balancing and levels of scrutiny approach.4

The Constitution also imports international standards at both 
interpretive and substantive levels. First, it provides that ‘when 
interpreting the Bill of Rights a court must consider international law 
and may consider foreign law.’5 Clearly this provision turns interna-
tional law into a mandatory canon of constitutional interpretation. It 
obliges courts, when giving content to a right, to consider interna-
tional law. As we have noted earlier, this constitutional injunction is 
hardly surprising. It accords well with the international law prov-
enance of many of the protections in the Bill.

It is significant that every court bears a similar interpretive duty 
when it construes any legislation. Section 233 of the Constitution 
provides that when interpreting any legislation every court must 
prefer any reasonable interpretation that is consistent with inter-
national law over another interpretation that is inconsistent with 
international law.

Foreign law

In addition, section 39(1)(b) of the Constitution readily and properly 
recognises the difference between international and foreign law. 
Whilst it acknowledges the beneficial role of comparative law, courts 
need only consider, but are not obliged to follow, foreign law. Thus, 
the injunction to consider international law does not extend to foreign 
law. It is optional to consider foreign law. In State v Makwanyane6 
the Constitutional Court made it plain that comparative human 
rights jurisprudence would provide the necessary guidance while 
an indigenous jurisprudence was being constructed. However, 
foreign case law would not necessarily provide a safe guide to the 
interpretation of our Bill of Rights.

Even so, those who have followed the jurisprudence of our 
Constitutional Court or the Supreme Court of Appeal will know that 
there is hardly a judgment that is handed down without extensive 
references to comparative law provided that it emanates from open 
and democratic societies. It is no exaggeration to observe that our 
decisions read like works of comparative constitutional law and 
where appropriate we have not avoided relying on foreign judicial 
dicta or academic legal writings in support of the reasoning we resort 
to or conclusions we reach.

I am not unaware of the criticism in academic writings that 
foreign law is an unreliable judicial ally if not an expedient prop. For 
one thing, the dissimilar contexts do not permit fruitful comparison 
of judicial authority in different countries and, for another, it is often 
observed that judges invoke foreign judicial authority only when it is 
supportive of the reasoning they prefer and readily distinguish it, if it 
is at odds with the conclusion they fancy.7 

This difficulty was well recognised by the Constitutional Court in S 
v Makwanyane:

‘Comparative research is generally valuable and all the more 
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so when dealing with problems new to our jurisprudence but well 
developed in mature constitutional democracies. Both the interim 
and the final Constitutions, moreover, indicate that comparative 
research is either mandatory or advisable…. Nevertheless the use of 
foreign precedent requires circumspection and acknowledgement 
that transplants require careful management. Thus, for example, one 
should not resort to the Barker test or the Morin approach without 
recognising that our society and our criminal justice system differ 
from those in North America. Nor should one, for instance, adopt the 
assertion of right requirement of Barker without due allowance for 
the fact that the vast majority of South African accused are unrepre-
sented and have no conception of a right to a speedy trial…’

Even so, it is fair to say that our burgeoning jurisprudence owes 
much debt to judicial reasoning emanating from other democratic 
jurisdictions and in particular, the Commonwealth, the European 
Court of Human Rights, the European Court of Justice and certain 
African jurisdictions.

Substantive incorporation of public 
international law

There is fair amount of judicial consensus in our country that the 
constitutional requirement to be found in section 39(1)(b), that a court 
must consider international law, does not merely require a court to 
consider treaties to which South Africa is a party or customary rules 
that have been accepted by South African courts but also requires a 
court to consider (a) international conventions, whether general or 
particular establishing rules recognised by the contracting states, (b) 
international custom, as evidence of a general practice accepted as 
law, (c) general principles of law recognised by the family of nations, 
and (d) judicial decisions and writings of qualified publicists as 
subsidiary means of ascertaining rules of law.8 

As we have seen, in our jurisdiction, courts are obliged to consider 
applicable international law, but may consider foreign law. It must 
however be borne in mind that section 39(1)(b) invokes public 
international law primarily for the purpose of interpreting rights and 
for determining their scope and not approving their existence. Other 
provisions of the Constitution identify substantive public interna-
tional law by which we are bound. These provisions are collected in a 
Chapter 14 dedicated to international law. As we will shortly see, the 
Constitution adopts both monism and dualism in indentifying public 
international law which has the force of law in our municipal law. 

First, the Constitution itself incorporates customary interna-
tional law, as law in the Republic, unless it is inconsistent with 
the Constitution or national legislation.9 This amounts to a seam-
less and wholesale adoption of customary international law into 
domestic law, subject to its consistency with national legislation or 
the Constitution itself. This adoption of international customary law 
represents a marked and bold rejection of inward looking legal jingo-
ism. As long as they pass the consistency test, courts must search for 
and give effect to norms of customary international law when they 
have a bearing on the dispute to be resolved. It goes without saying 
that a litigant before our domestic courts may indeed invoke a rule of 
international custom, as evidence of a general practice accepted as 
law or a general principle of law recognised by the family of nations 
or a judicial decision and writing of qualified publicists as subsidiary 
means of ascertaining a particular rule of law.

Second, the Republic is bound by international agreements which 
were binding on the apartheid state when the Constitution took 
effect.10 This provision clearly includes both bilateral and multi-lateral 
agreements. The need for this transitional provision is obvious. 
However, nothing in the Constitution prevents the national executive 

from re-visiting and indeed re-negotiating any of the pre-democracy 
agreements.

Third, unlike in the case of customary international law, agree-
ments bind South Africa on a dualist basis. They bind the Republic 
at international law only after pre-set requirements have been met. 
Once an agreement has been negotiated and signed by the national 
executive it must first be approved by a resolution of the two houses 
of Parliament11 unless it is an agreement of a technical, administrative 
or executive nature or an agreement which does not require either 
ratification or accession. The latter class of agreements bind the 
Republic without approval by Parliament but must be tabled before it 
within a reasonable time.12 

Lastly, an international agreement does not by its mere conclusion 
become law in the Republic. That occurs only when it is enacted into 
law by national legislation. However, section 231(4) provides that a 
‘self-executing provision of an agreement’ that has been approved 
by Parliament is law in the Republic unless it is inconsistent with the 
Constitution or an act of Parliament.13 In Quagliani,14 a case which 
required a determination whether a provision in an extradition agree-
ment between South Africa and the USA was ‘self-executing’, this 
Court pointed to the complexities of determining whether a provi-
sion in an international agreement was self-executing particularly 
when it was viewed against the backdrop of national legislation also 
regulating extradition.

Before I turn to specific examples of domestic decisions based on 
international law, it is convenient to make the closing remark that 
our constitutional and consequently judicial predilection for inter-
national law norms is rooted in our stubborn determination to turn 
our backs on an unjust and insular past and to embrace globalised 
standards which are likely to represent what is just and equitable. 
We recognise that international norms, whilst adaptable, are more 
likely to serve as a valuable and more timeless dam wall against the 
narrow, inward looking patriotism which sometimes renders the rule 
of law vulnerable to domestic populism. We are more likely to find 
credible and dependable guidance from the collective wisdom of 
the family of nations than from the likely breaches of the rule of law 
within domestic, legal and constitutional arrangements.

A few examples

How have the domestic courts used international law provisions of 
the Constitution? Since the advent of our constitutional democracy 
in 1994 our courts have had occasion to rely on international law. 
A few examples will suffice. In S v Makwanyane15 our court was 
called upon to pronounce upon the constitutionality of the death 
penalty. International human rights norms on capital punishment 
and in particular on the construction of the right not to be subject 
to cruel and inhuman punishment played a significant role in the 
conclusion of the court that the death penalty was inconsistent with 
our constitutional dictates. 

In Azanian People’s Organisation v The President of South Africa16 
the facts showed that past state officials perpetrated violence against 
the state’s own citizens during the apartheid era and the issue was 
whether in the light of international law norms, a law which granted 
the perpetrators amnesty was permissible. The court made plain that 
binding international law had greater persuasive force because the 
Constitution should not lightly be presumed to authorise any law 
which might constitute a breach of the obligations of the state in 
terms of international law.17 Nevertheless, the court concluded that 
the legislative amnesty was not at odds with our constitutional set-
ting and international obligations. 

In S v Basson18 a South African army official was charged for past 
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violence against nationals of a neighbouring country. The question to 
be decided on appeal by the prosecution was whether the decision 
of the trial court to acquit the accused took proper account of the 
international duty of the state to prosecute war crimes. The court 
found that such an international law duty to prosecute war crimes 
did bind the Republic.

In Mohamed v President of South Africa19 US authorities sought 
the extradition of the applicant for violence committed against the 
US embassy in Tanzania. The issue was whether a suspect found 
on South African soil could be handed over to the US FBI without 
access to a lawyer and without US authorities giving prior assurance 
that the suspect would not be subjected to capital punishment. The 
Constitutional Court declined the request for extradition.

Lastly, more recently in Kaunda v President of South Africa20 
South African mercenaries had been captured in a neighbouring 
state and, threatened with prosecution and capital punishment after 
a likely unfair trial in a third state, approached the Constitutional 
Court claiming a right to be extradited back to South Africa and a 
right to be given diplomatic protection by South African authorities 
whilst detained in a foreign country. The majority of the court held 
that traditionally international law acknowledged that states had the 
rights to protect their nationals beyond their borders but were under 
no obligation to do so.

More lately, our courts have given effect to obligations incurred 
under international law in an increasing number of cases. In Sidumo 
& Another v Rustenburg Platinum Mines21 we held that the duties 
of a commissioner tasked with determining a dismissal dispute had 
to be understood in the light of our country’s International Labour 
Organisation convention obligations. In Centre for Child Law v 
Minister for Justice and Constitutional Development22 we were called 
upon to decide the constitutional validity of a statute which made 
minimum sentences applicable to offenders who were aged 16 and 
17 at the time they committed the offences in question. The majority 
of the court held that the impugned statute violated section 28 of 
the Bill of Rights which protected children’s rights and that this provi-
sion drew from and reflected the convention on rights of children 
which had been ratified by South Africa and by which we were 
bound in our understanding of rights of children.

In Progress Office Machines v South African Revenue Services23 
the Supreme Court of Appeal correctly found that the General 
Agreement on Tariffs and Trade (GATT) concluded under the World 

Trade Organisation constituted an international obligation which 
South Africa was obliged to honour. To that end, South Africa has 
passed legislation to give effect to these obligations. In a later case, 
International Trade Administration Commission v SCAW South 
Africa24 the Constitutional Court was called upon to interpret the 
provisions of South Africa anti-dumping legislation made in pursu-
ance of its obligations under GATT. The court made it plain that it 
was obliged to adopt an interpretation of domestic legislation which 
would not lead to routine breach of international obligations, but 
one which would help police and enforce international obligations 
created by the anti-dumping agreement.25

Conclusion

Our constitutional democracy under the rule of law is adolescent. So 
too is our constitutional jurisprudence. I have tried to demonstrate 
that because we have had the historical privilege of starting on a 
clean canvass it was open to our Constitution and courts to put 
up bold brush strokes which borrow from and are consistent with 
globalised notions of what is fair and just. Our Constitution permits 
this and in many ways imports and incorporates international law 
standards. In turn, our domestic courts have not hesitated to infuse 
their adjudication with these norms. Where appropriate our national 
courts have also looked to foreign case law for guidance but always 
recognising that caution must be exercised when considering 
foreign law because of the different contexts within which other 
constitutions were drafted, the different social structures and milieu 
existing in those countries as compared to those in our country and 
indeed the different historical developments against which other 
constitutions came into being. For one thing, our Constitution is 
avowedly transformative in its overall purpose. It represents a new 
beginning and a brave beginning. It promises renewal. 

I know as I speak that this constitutional vision has not delivered 
everything we had hoped for. I am well aware that on certain fronts 
clouds are gathering over these hallowed standards of globalised 
minimum human decency. In some instances, the rule of law is under 
siege in this country. But it is for that very reason that we have to 
re-state our hard worn ideals of a free, democratic, equal, open and 
socially just society under the rule of law. Those of us who bear the 
mantle and indeed the public duty to ‘respect, protect, promote and 
fulfil’, in the very words of our Constitution, these ideals, dare not fail.
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