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Previously uncontroversial family links between 
counsel and judges were an issue in President 

of the Republic of South Africa and Others v South 
African Rugby Football Union and Others1 where the 
recusal of Chaskalson P was sought, inter alia, on 
the grounds that his son, Matthew Chaskalson, had 
been appointed as one of the counsel representing 
the appellant. The court held that a judge had 
to recuse himself or herself where a reasonable, 
objective and informed person would on the correct 
facts reasonably apprehend that the judge had 
not or would not bring an impartial mind (that is a 
mind open to persuasion by the evidence and the 
submissions of counsel) to bear on the adjudication 
of the case. 

In deciding whether such a reasonable apprehension existed, a 
number of factors were identified as relevant. There was the judge’s 
oath of office to administer justice without fear or favour, and their 
ability to carry out that oath by reason of their training and experi-
ence.  It had to be assumed (presumably in the absence of evidence 
to the contrary) that they could disabuse their minds of any irrelevant 
personal beliefs or predispositions. They had a duty to sit in any case 
in which they were not obliged to recuse themselves; so recusal for 
an inadequate reason was frowned upon. On the other side of the 
equation an impartial judge was a fundamental prerequisite for a 
fair trial and a judicial officer should not hesitate to recuse herself or 
himself if there were reasonable grounds on the part of a litigant for 
apprehending that the judicial officer, for whatever reasons, was not 
or would not be impartial.2

The challenge in SARFU was rejected and in paragraph 84 the 
court said:

‘We would also mention that it has been accepted practice in our 
Courts for many decades that close family members appear before 
each other and it has never before been suggested that it would be 
inappropriate.  Where a Court consists of a number of Judges, there 
is even less ground for objection.’

That statement was reinforced in a footnote mentioning appear-
ances before the Constitutional Court itself of Mr WH Trengove 
SC, when his father was an acting member of the court, and Mrs 
Janet Kentridge, when her father-in-law was an acting member of 
the court. Mr Chaskalson continued thereafter to appear before the 
court whilst his father presided. 

Those are not isolated instances and the Constitutional Court was 
undoubtedly correct in its view of the practice in South Africa. There 
are countless examples of members of the Bar appearing before close 

relatives. For fathers and sons one has only to think of the De Villiers, 
Watermeyer, Broome, Milne, Hathorn, Friedman and Galgut families 
to mention only those no longer sitting or in practice. Maurice Barry 
KC certainly appeared before his brother Mr Justice CG Barry in the 
then Supreme Court, as did Saul Solomon KC before his brother 
Mr Justice William Solomon in the then Appellate Division. I know 
of one recent instance of counsel appearing before his father-in-
law and there may well be other cases of similar relationships. The 
Bar common room has long been regaled with instances of judicial 
parents treating their sons in court as if they were miscreant school-
boys and nobody ever suggested that their appearance before their 
fathers was in any way untoward.

A number of current or recent members of the Bench have 
children or other close relatives at the Bar and there are instances 
of other relationships, such as husband and wife, particularly as the 
ranks of those entitled to appear in the High Court have expanded to 
include attorneys. The apple does not fall far from the tree and the 
business of law has always been a family business. As one son of a 
judicial father was wont to say: ‘So what?’  

This happy insouciance and the old habits that bred it may have 
to change in the light of the judgment of the SCA in Dube v The 
State3 handed down on 30 March 2009.  An appeal against convic-
tions in the Regional Court came before the (then) Bophuthatswana 
High Court and was dismissed.  After judgment and on the applica-
tion of the appellants the court made a special entry on the basis 
that the Judge President, who had sat, should have recused himself 
mero motu because his wife was counsel for the State in the appeal. 
The special entry was upheld.

The SCA referred to the basic principle of judicial impartiality 
embodied in the Bangalore Principles of Judicial Conduct.4  Then5 
it referred to the Code of Judicial Conduct in Arkansas.6 It pointed 
out that this code provided that a judge had to disqualify himself or 
herself where a person within the third degree of relationship to the 
judge or his or her spouse, or the spouse of such person was acting 
as a lawyer in the proceeding. That is a very extensive disqualification 
that would hit every instance mentioned above of lawyers appearing 
before family members in South Africa.

The crucial paragraph in the Dube judgment7 reads:-

‘In situations where the judge has a relationship with a party or a 
legal representative appearing before him or her, it is always appropri-
ate for the judge to consider the degree of intimacy between him or 
herself and the person concerned.  The more intimate the relation-
ship, the greater the need for recusal.   In a case such as the present, 
where there is a close relationship between the presiding officer and 
one of the legal representatives, it appears to be undesirable if not 
improper for such judicial officer to sit in the matter.   No general rule 
as to the kinds of relationship that should require recusal need be laid 

down, however, given the clarity of the test in SARFU.’ (My emphasis.)

Significantly the court went on to point out8 that there might be 
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instances where it was difficult to avoid closely connected people 
working in a matter.  Presumably the judges were alive to the 
proposition that in the North West Province the legal fraternity was 
relatively tiny. The same is true of some other divisions and in a coun-
try as vast and sprawling as South Africa it may be difficult to avoid 
family relationships between judges and either counsel or attorneys. 
How then should this problem be addressed? The court said that:

‘The preferred route would then be to bring in other judicial 
officers or legal representatives from different jurisdictions.  If it is not 
feasible then the relationship must be brought to the attention of 
the parties and their consent canvassed before the commencement 
of the hearing.  If such consent is given it must be entered into the 
record.’

Either a change of counsel or judge or informed consent by 
the parties would of course resolve the issue but the court did not 
address the difficulties that would arise where replacement was 
impossible and no consent was forthcoming. Is such a case not to be 
heard? The court is then left with the conundrum of what to do in a 
situation where it is ‘undesirable, if not improper’ for the judge to sit. 
It is not entirely clear what this means. Presumably it is not intended 
to say that disregarding the litigant’s reasonable apprehension of bias 
would merely be undesirable, but not improper, as that is inconsis-
tent with the test for recusal and if there are no proper grounds for 
recusal then for the judge to sit cannot be undesirable. Indeed the 
contrary is the position. The possibility of a stalemate rears its ugly 
head but perhaps that difficulty should be dealt with when, and if, it 
arises.

In Dube’s case there was no question of consent 
and the court held on the merits that a reasonable 
litigant would have been justified in entertaining a 
reasonable perception of bias on the part of the Judge 
President given that he was married to counsel for 
the State.9 Having pointed out that this did not mean 
that there was in fact bias on the part on the Judge 
President the judgment goes on as follows:-

‘Nor does this judgment seek to lay down a rule 
that every case in which a judge is related to a legal 
representative he or she will be disqualified from 
presiding or sitting.  It is as I have said, a question that 
will have to be evaluated from case to case with due 
regard to the principles laid down in SARFU and other 
pertinent cases.’

Regrettably this introduces a measure of confusion.  
On the facts of that case the court said that it was 
impermissible for the judge to sit in a case where his 
spouse appeared for the prosecution. Would it have 
been the same if she had appeared for the accused? 
Clearly marriage to counsel is not the only instance 
of family relationships giving rise to the possibility 
of recusal but how widespread is the problem? The 
court made it clear that there was no absolute rule 
outlawing judges from sitting in cases where they were 
related to a legal representative (or presumably the 
legal representative’s spouse), but this does not assist in 
determining when this is a disqualification. In view of 
the close links that do exist between many judges and 
legal practitioners, not only counsel but also attorneys, 
this is unfortunate and it is highly desirable that some 
clarity should be obtained both in the interests of the 
judges, the legal practitioners and, not least, the liti-
gants, as a successful application for recusal may result 

in an expensive and unfortunate adjournment of the proceedings.

A consideration of the position in other countries similar to our 
own suggests that there is a trend towards imposing greater restric-
tions than have ever been contemplated in this country. Certainly the 
view that the Constitutional Court said had been settled for decades, 
whilst factually correct for South Africa, is no longer regarded as 
acceptable in much of the world. 

Reference has already been made to the Bangalore Principles. 
Under the general heading ‘Propriety’ these say that propriety and 
the appearance of propriety are essential to the performance of all of 
the activities of a judge. Under this head point 4 reads:

‘A judge shall not participate in the determination of a case in 
which any member of the judge’s family represents a litigant or is 
associated in any manner with the case.’

The judge’s family includes the judge’s spouse, son, daughter, 
son-in-law, daughter-in-law and any other close relative or person 
who is a companion or employee of the judge and who lives in the 
judge’s household. The expression ‘judge’s spouse’ includes a domes-
tic partner of the judge or any other person of either sex in a close 
personal relationship with the judge. Obviously the producers of the 
BBC series Judge John Deed are not aware of this restraint on judicial 
conduct nor indeed many others.

Dube’s case is consistent with the Bangalore Principles. Those 
provide for a more extensive restriction on judges presiding in cases 
where a relative is a legal representative than what has thus far been 
recognised in South Africa. As already noted there is also support to 
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be found for this approach in the Code of Conduct for United States 
Judges issued by the United States Judicial Conference where the 
extent of the prohibition is far more extreme, extending to all rela-
tives within three degrees of either the judge or the judge’s spouse 
or partner. However that is perhaps a reflection of the vastly greater 
numbers of lawyers in that country so that avoiding such appear-
ances may in practice be simpler. It is certainly well-established.10

The limitations in the Bangalore Principles are reflected in the 
current Guide to Judicial Conduct issued by the Judges’ Council in 
respect of judges in England and Wales which says in paragraph 
5.1.4:-

‘A judge shall not participate in the determination of a case in 
which any member of the judge’s family represents a litigant or is 
associated in any manner with the case.’

and in paragraph 7.2.8:

‘A judge should not sit on a case in which a member of the 
judge’s family (as defined in the Bangalore Principles) appears as 
advocate.’

In the foreword to the Code the Lord Chief Justice remarks:

‘However, the responsibilities and the public’s perception of the 
standards to which judges should adhere are continuously evolving. 
To take but one example, when I came to the Bar it was considered 
in order for a son to appear before his father. This would be unac-
ceptable today.’

Not surprisingly Northern Ireland follows the same rule.11

In Australia the rule is slightly narrower and less emphatic but 
works both ways in applying both to judges and to the lawyers who 
appear before them. This is reflected in the Guide to Judicial Conduct 
(2nd edition) published for the Council of Chief Justices of Australia, 
where it is said in paragraph 3.3.4(a) that:

‘Where the judge is in a relationship of the first or second degree 
to counsel or the solicitor having the actual conduct of the case, or 
the spouse or domestic partner of such counsel or solicitor, most 
judges would and should disqualify themselves.  Ordinarily there is no 
need to do so if the matter is uncontested or is a relatively minor or 
procedural matter.  Nor is there a need to do so merely because the 
person in question is a partner in, or employee of, a firm of solicitors 
or public authority acting for a party.   In such cases, it is a matter of 
considering all the circumstances, including the nature and extent 
of the involvement in the matter of the person in question.  Some 
judges may be aware of cases involving such a relationship when the 
judge has sat without objection, but current community expectations 
make such conduct undesirable.

In most of these situations, Bar Rules in each jurisdiction require 
a barrister to return a brief to appear in a contested hearing, so 
the occasion for a judge to disqualify himself or herself should arise 
infrequently.’

It is apparent from this that the prohibition is strong but not abso-
lute even in opposed cases. The principles of necessity and consent 
are suggested as being reasons why the judge may sit even though a 
family member within the specified degree of relationship represents 
one party.

An example of a Bar rule from Australia is that of the Queensland 
Bar, which provides in section 91 that a barrister must refuse to 
accept or retain a brief or instruction to appear before a court if:

‘(i) the brief is to appear in a contested hearing before the bar-
rister’s parent, sibling, spouse or child or a member of the barrister’s 
household, or before a Bench of which such a person is a member 
(unless the hearing is before the High Court of Australia sitting all 
available judges).’

The origin of the Australian rule is the behaviour of Lilley CJ and 
his sons, one a barrister and one a solicitor, in the 1890’s. The barris-
ter son’s invariable success in proceedings before his father upon the 
instructions of his brother resulted in their being dubbed the Trinity. 
Fortunately no such scandal has ever been said to arise in South 
Africa and Bar stories suggest that, if anything, in this country the 
boot has been on the other foot.

 In the USA and in England and Wales it is the judge’s respon-
sibility to recuse himself, or herself, and there is no corresponding 
responsibility on counsel, but in Australia it is also the responsibility 
of the barrister not to accept the brief.  There does not appear to 
be anything in the code of conduct of the Bar of England and Wales 
that deals with the matter and the Code of Conduct of the Faculty of 
Advocates in Scotland is likewise silent on the issue. A previous Dean 
of Faculty12 told me that he was not aware of the matter ever having 
been raised and that there was no rule of conduct that prohibited it. 
He explained that in Scotland, as here, there were many examples of 
‘legal dynasties’ with sons appearing before fathers, brothers appear-
ing before brothers, brothers and sisters appearing against their 
siblings, and recently husbands and wives in the same case, although 
he was not aware of any case in which one spouse appeared before 
the other. His view was that because Scotland was a small jurisdiction 
with a small bar the possibility of family relationships was so likely 
that it had passed without comment. However in conversation with 
a Scottish judge, also a former Dean of Faculty, I was told that while 
there was no formal rule it would no longer happen that a judge sat 
in a case where a member of the judge’s family was either the advo-
cate or the solicitor for one of the parties. This would be achieved 
through the allocation of cases. 

Our last stop on the Celtic fringe is the code of conduct of the 
Irish Bar. This is less stringent than the others and provides in para-
graph 5.10 that:-

‘Barristers shall not habitually practise in any Court of which the 
parent, spouse or near blood relative is a presiding judge. When a 
barrister appears before a Court of which their parent, spouse or 
near blood relative is the judge or one of the judges, appropriate 
steps should be taken to ensure that such factor is made known to 
the opposing party.’

I believe that ‘a presiding judge’ is the equivalent of our Judges 
President and it may also be linked to the fact that most Irish bar-
risters are members of a particular circuit where they do the bulk of 
their work. Accordingly they should not become members of a circuit 
where their parent, spouse or a near blood relative is the presiding 
judge. 

A judge of the Irish High Court tells me that there is no formal 
rule in place governing the recusal of judges, but that in practice it 
is considered undesirable for a child to appear before a parent, or a 
barrister before their spouse, at first instance, where that situation 
is reasonably avoidable. In appeals there is no such rule – perhaps 
because the only appeal lies to the Supreme Court – as this would 
prevent a barrister who was a child of or married to a judge of that 
court developing an appellate practice. It is also thought that if there 
were such a rule it might inhibit solicitors in their choice of counsel at 
first instance if there is a prospect of the case leading to an appeal. 

Lastly, looking at codes of conduct for barristers and other practis-
ing lawyers, annexure 8 of the code of conduct of the Hong Kong 
Bar deals with the question specifically as an example of the applica-
tion of paragraph 59 of the code and says:-

‘It is not considered improper for a barrister to appear before his 
parents or near relative in the Court of First Instance, Court of Appeal 
or the Court of Final Appeal.   But a barrister should not appear 
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before his or her spouse except in the court of Final Appeal.’

It follows that in Hong Kong the position would be the same as 
has hitherto been thought to be the case in South Africa. 

The rules and codes mentioned thus far are reasonably clear 
in coming down on one side or the other.  Surprisingly the Ethical 
Principles for Judges in Canada issued by the Canadian Judicial 
Council are a model of ambivalence and ambiguity. In paragraph 
E3 under the general heading of ‘Impartiality’ they cite a textbook 
by a Canadian judge who says that a judge’s disqualification would 
be justified by a close family, personal or professional relationship 
with a litigant, counsel or witness. However, the Principles go on in 
paragraph E4 to cite the Code of Civil Procedure of Quebec, which 
expressly deals with disqualification, but does so on the grounds of 
the judge’s relationship with one of the parties and not on the basis 
of the judge’s relationship with one of the lawyers.  In paragraph E7 
it is said that one can imagine circumstances in which the interests 
of the judge’s family could give rise to a reasonable apprehension of 
conflicting interests and duty but ‘to attempt to define these matters 
with greater precision, however, is another matter.’   After referring 
again to the Code of Civil Procedure and also to the American Bar 
Association model code, which appears to follow the USA Judicial 
Code already quoted, the conclusion in paragraph E8 is that:-

‘Whilst these approaches introduce much needed clarity, it may 
come at the expense of attention to the general principle that a 
judge ... should disqualify him or herself if aware of any interest or 
relationship which, to a reasonable, fairminded and informed person 
would give rise to reasoned suspicion of lack of impartiality.  For 
the purposes of national principles of judicial ethics for Canada, the 

temptation to become more specific than this should be avoided.’

What are the implications of this Cook’s Tour of judicial and Bar 
ethical rulings for South African advocates and judges? It is apparent 
that the judgment in Dube raises an issue of great importance both 
to the Bench and the Bar and some clarity needs to be obtained fairly 
speedily for the benefit of both the judges and the legal profession. 
The actual finding in Dube is probably unimpeachable but once 
the matter is taken beyond a spouse the position is different. With 
spouses or similar relationships it is hardly unreasonable for a litigant 
to believe that there is a reasonable possibility of the judge, however 
unconsciously, favouring the arguments of the person with whom 
he or she shares such an intimate relationship. That is by no means 
necessarily the case with other relationships. The relationship with a 
child is normally more remote especially if, as is usually the case, they 
no longer live at home and see the parent only occasionally on social 
occasions.

This illustrates that if the standard test for recusal is applied 
no hard and fast rule can apply. It may depend upon the nature 
and closeness of the relationship. In any event is it reasonable for 
a person to think that I might favour my son’s arguments merely 
because he is my son?13  What if, as occurred recently in a case in 
Durban, the judge’s daughter is the instructing attorney, but does 
not appear as counsel? Does that cause a real concern that the judge 
may favour the litigant for whom the daughter is acting?14 Would 
it make a difference if the daughter is merely under articles to the 
attorney of record or employed in the same firm? Then there is the 
nature of the case. Does it make a difference if it is a trial on fact, 
or an argument on a legal point, or a case where the judge has a 
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discretion, the exercise of which is fundamental to the decision? Each 
situation is different and that suggests that if the issue is simply one 
of recusal the Canadians are right in saying that no hard and fast rule 
can be laid down. 

A recusal on the ground of relationship implies that it is reason-
able for a properly informed person to believe that both the judge 
and the advocate would act in breach of clear rules governing their 
behaviour. Is that in fact a reasonable belief especially where it could 
result in the judge’s impeachment and the lawyer being struck off? 
Would a reasonable, objective and informed person really entertain a 
reasonable apprehension that the judge would not bring an impartial 
mind (that is a mind open to persuasion by the evidence and the sub-
missions of counsel) to bear on the adjudication on the case merely 
because of the existence of such a relationship? It would be surpris-
ing to discover that they would. We are not speaking of a person 
who sees a conspiracy in every setback in life, nor of someone who 
is unduly suspicious. Unless there is obvious favouritism we are con-
cerned with unconscious bias in circumstances where all the judge’s 
background and training would guard against it. It is difficult to see 
how the test for recusal is satisfied in those circumstances.

These are not merely hypothetical issues. In many instances it may 
be possible by adjusting the allocation of cases to avoid any issue 
being raised. However, in the practical circumstances of South Africa, 
that will not always be easy to do. The facts of Dube do not tell us 
what staff the NDPP’s office had available at the time or whether it 
was even apparent to counsel for the State that her husband would 
be sitting in the appeal until the day of the hearing.15 Where judges 
have specialised skills, as in areas of intellectual property or maritime 
law, is the child expected to avoid that type of work? Are the par-
ties to be deprived of the benefit of a judge skilled in the particular 
field for this reason? Manifestly an absolute rule such as that now 
adopted in some jurisdictions has considerable potential for ‘judge 
shopping’ and obtaining procedural advantages or delay. All of these 
issues need to be considered and in many of them the recusal of 
the judge may be undesirable. Other questions are whether there is 
a difference between civil and criminal cases or between trials and 
motions. Is the appellate situation different and if so is there a differ-
ence between a full bench, the SCA and the Constitutional Court?16 
None of these has obvious answers.

The difficulty of applying the conventional recusal test in these cir-
cumstances may have provided some of the impetus for the adoption 
in other jurisdictions of a ‘bright line’ rule. The fact that an obligation 
to recuse is not always apparent leads one to suspect that another 
reason for the rules developed elsewhere is not so much that these 
cases satisfy the test, but that the rule insulates the judges from 
having to make tricky decisions and avoids ill-informed criticism and 
embarrassment when it is suggested that they might have favoured a 
relative in their adjudication. That, rather than any realistic belief that 
recusal is justified, appears to underline the proposed incorporation 
in the judicial code of conduct of the rule derived from the Bangalore 
Principles. 

Practically in the larger courts (North and South Gauteng, KZN 
and the Western Cape) this may have little effect as it may be admin-
istratively easy to avoid problems by way of case allocation, although 
there can be difficulties where a case calls for special expertise and 
the related person practises in that specialist field. Enquiry suggests 
that this is indeed what happens in practice with a view to avoiding 
any problems. Overall however the present legal position is unclear 
and the application of the rule in appellate courts is particularly 
murky. Perhaps the GCB should be exploring these issues with the 
Minister of Justice and the Chief Justice before the final adoption of 

the proposed code of conduct for judges, which in its present draft 
incorporates the Bangalore Principles. Whatever the outcome, one 
thing is certain and that is that it is not going to be business as usual 
for South Africa’s legal families.17
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