
   advocate   April 2011    27

The charge Justice Cameron makes is that 
in each of these cases, the Appellate Division 
of South Africa, the United States Supreme 
Court and the Supreme Court of Zimbabwe 
all forsook legal principle in favour of en-
dorsing a programme of political action on 
extra-legal grounds or defied legal coherence, 
consistency and doctrine in pursuit of a po-
litical objective. The judges in those cases, he 
argues persuasively, used judicial power to 
pursue the partisan political goals of the rul-
ing elite (in all cases, I would add, an unrepre-
sentative elite) at the expense of a substantive 
commitment to justice and the rule of law. For 
the most part, especially in the South African 
and American cases, those judges, in my esti-
mation, applied a purposive method of statu-
tory construction to do so.

Few judges in South Africa, and elsewhere, 
I imagine, would take issue with Justice Cam-
eron about the failure of substantive justice 
in all three of these infamous cases. Some 
might baulk though at his call to activism in 
the assertion that judges are obliged to use 
their power to defend the weak, injured and 
victimised in cases which are ‘contested’ in, 
I assume, a political or moral sense. This as-
sessment of the judicial function may benefit 
from fuller debate, but in passing I would 
tentatively and respectfully venture that there 
may be some risk in formulating ideal types 

of judicial behaviour with reference to sub-

stantive values which are not absolute, but 

in fact contingent and temporally relative. Is 

the South African bill of rights destined for 

all time to be a ‘victims’ charter’, an eternal 

reminder to redress past wrongs and disad-

vantage? Or should there be an imperative 

and emerging narrative that speaks of ‘a win-

ning nation’ born not of entitlement but of 

sacrifice and self-reliance? There are no glib 

answers, I know. The point simply (hopefully 

not simplistically) is that too fixed an idealiza-

tion may narrow the space for contestation.

Constitutional law as a process, involving 

the ongoing manifestation of legitimate and 

authoritative constitutional and social deci-
sions, finds expression in the foremost con-
tradictions of contemporary society and in the 
teleological resolution of the controversies 
which they inherently embody. The intricate 
choices facing judges in these realms are con-
sistently expressed in differences of opinion 
about the rules of construction and conflict-
ing approaches to the task of interpreting 
the constitution or a statute within the exist-
ing constitutional ethos. The law reports are 
replete with countervailing arguments in fa-
vour and against strict grammatical or logical 
(textual) interpretation, on the one hand, and 
purposive or teleological (policy-oriented or 
contextual) interpretation, on the other. The 
three cases chosen by Justice Cameron reveal 
that to be especially true in common-law ju-
risdictions, with a pervasive sense of enigma 
represented across the continuum of judicial 
thinking. It is this aspect of Justice Cameron’s 
insightful analysis which might profit from ad-
ditional discussion. The dilemma posed might 
be easier to bring closer to coherent resolu-
tion than the more thorny related issue of eth-
ical judicial activism. There may be value also, 
I think, in countering any unjustified percep-
tion that purposive interpretation rather than 
moral abdication was the villain of the piece in 
these cases. Much of what follows has been 
said before by lawyers of all shades, but it may 
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do no harm when searching for the param-
eters of judicial independence momentarily to 
reflect again. Luckily, it is possible to confine 
the discussion to the decision in Rossouw v 
Sachs, because it more than the other cases 
neatly poses the methodological dilemma.

The case, it will be recalled, was concerned 
with the rights of Albie Sachs to receive read-
ing and writing materials while in detention 
under ‘state security’ legislation in 1963. 
The Cape Provincial Division, invoking essen-
tially textual arguments and the presumption 
against excessive legislative and executive in-
roads upon individual liberty, found that the 
statute did not expressly deprive detainees 
(like awaiting trial prisoners) of the right to 
reading and writing materials. The Appellate 
Division employed a purposive approach to 
reverse the decision, finding in effect that the 
rights were excluded by necessary implication. 
It decided the question by determining ‘the 
meaning of the section upon an examination 
of its wording in the light of the circumstances 
whereunder it was enacted and of its general 
policy and objects’. Ogilvie-Thompson JA held 
that a detainee could not be equated with 
an awaiting trial prisoner for the purpose of 
ascertaining his rights because the legislature 
had expressly deprived him of other rights, 
such as the right to counsel, the right to bail, 
and the right against self-incrimination, and 
hence, by implication, all other similar and 
associated rights. Since the purpose of the 
detention law was to induce the detainee to 
speak (detention for the purposes of interro-
gation), the judge of appeal concluded that 
the legislature could not have intended that 
the detainee would be able to ‘relieve the te-
dium’ of his detention by reading and writing, 
and further that ‘the interests of the individual 
must sometimes yield to the public interest’.

One instinctively shares Justice Cameron’s 
disdain and is easily able to concur with his 
description of the decision as ‘rightly notori-
ous’ and ‘unduly executive-leaning’, bestow-
ing as it did extensive powers of unsupervised 
interrogation upon the apartheid police, 
which, as the record shows, were readily 
abused; as any thoughtful lawyer would have 
foreseen. In amplification of his central thesis, 
Justice Cameron describes the line of reason-
ing as ‘an abdication of judicial power, and a 
profanation of judicial principle’. He goes on 
to say:

‘Instead of guarding individual rights, and 
giving effect to law and legal precedent, the 
appellate judges yielded to political expedi-
ency: they used their power to help the apart-
heid government’s security apparatus. In this, 
they violated the substantive, internal, com-
ponent of judicial independence’.

Few would fault that conclusion. The ques-
tion that presents itself though is whether the 
method of interpretation was flawed to the 
extent that the generated meaning was un-
sustainable for all time in all circumstances; 
and more pertinent to the immediate topic 
of discussion, does the conclusion pose any 
challenge to teleological methods of legal in-
terpretation? Was Judge Ogilvie-Thompson 
wrong to refer to the overall goals, assump-
tions and purposes underlying the text and in 
his finding that the purpose of the legislation 
was to induce detainees to speak? Clearly not. 
His interpretation was undoubtedly tenable. 
Justice Cameron’s criticism is directed more 
at his choice to go beyond the text into the 
contextual ‘circumstances whereunder it was 
enacted’ and the application of its inferred 
‘general policy and objects’ in order to fill the 
gap left by the legislature and thereby to deny 
detainees humane treatment not expressly 
denied by the provision. In his critique of that 
choice, Justice Cameron accentuates not only 
the fact that the wording of the provision was 
inexpress, but also that ‘ample precedent’ 
(doctrine) indicated that detainees retained 
the right to reading and writing materials. In 
essence, Justice Cameron advances textual, 
doctrinal and ethical arguments against the 
historical (purposive), structural and pruden-
tial arguments of Judge Ogilvie-Thompson. 
He counterpoints restrictive doctrinal and 
linguistic construction, supported by rules de-
rived from moral commitments to the ethos 
of liberty and humane treatment, against an 
extensive purposive imperative, one inferring 
rules from both the structural relationship 
between the judiciary and executive in times 
of social stress, and a prudential balancing of 
social cost and benefits, requiring individual 
rights to yield to the public interest.

Without question Rossouw v Sachs is the 
kind of decision that gives purposive interpre-
tation a bad name. But will it be proper in all 
cases to elevate textual, doctrinal and ethical 
modalities of argument above historical (con-
textual), structural and prudential reasoning, 
in a way bestowing ‘rightness’ or greater 
legitimacy on the former? Judicial practice, 
where all the modalities are regularly applied 
variously, suggests otherwise. Most lawyers 
comprehend this. Moreover, to do so, ironi-
cally, risks reducing law to ethics or politics; 
or may unrealistically seek to confer upon a 
holding of a court the same modal status as 
a scientific statement about objective real-
ity. It seems inescapable, therefore, and not 
entirely satisfactory, that different modes of 
legal reasoning consistently produce differ-
ent yet none the less legitimate and rational 
outcomes, without there being any ‘meta’-
modality beyond the ethical conscience of the 
decision-maker to resolve the conflicts arising 
in the application of diverse modes of legal 
reasoning. A proposition of that order gives 
rise to instant disquiet about indeterminacy 
and the scary spectre of judges making un-
restrained decisions on the basis of personal 
preferences – the very evil Justice Cameron 
rightly hints at.

The predicament can be elucidated by al-
tering the facts of Rossouw v Sachs slightly, 
yet conspicuously. Let us remove the apart-
heid government and our now much-revered 
Justice Sachs from the stage, and replace 
them with a legitimately elected social demo-
cratic government and a hate-filled extrem-
ist, arrested on reliable evidence pointing to 
incontrovertible knowledge on his part of 
the whereabouts of a massive bomb and its 
planned detonation in a public place in the 
near future. Would judicial confirmation 
(along purposive lines) of a legislative and 
executive denial of creature comforts to the 
detainee in such circumstances inevitably 
amount to ‘an abdication of judicial power 
and a profanation of judicial principle’? Pro-
vided the withholding of comforts is propor-
tionately tailored and demonstrably effective, 
Justice Cameron might not say so; for the sim-
ple reason that the moral barometer has shift-
ed to allow a change in judicial conscience. 
Though, I hasten to caution, many human 
rights lawyers would be uncomfortable about 
the slippery slope of such a justification, bear-
ing resemblance, as it does, to the discredited 
validation of the use of ‘water-boarding’ at 
Guantanamo Bay. Better, therefore, to look 
elsewhere for support for the potential of the 
purposive method to advance the cause of 
human rights and constitutionalism.

It would be folly to conclude that a textual 
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approach will necessarily have a more pro-
gressive or legally sound result than a contex-
tual approach. Philip Bobbit briefly highlights 
this in his book Constitutional Interpretation 
(Blackwell 1991) with reference to the con-
stitutional debates about wiretapping in the 
USA. The issue was whether wiretapping 
(eavesdropping by the state on the telephone 
calls of private citizens) was prohibited by the 
Fourth Amendment, which guarantees ‘the 
right of people to secure in their persons, 
houses, papers and effects against unreason-
able searches and seizures’. In Olmstead v 
US 277 US 438,464 (1928) Chief Justice Taft 
held that it was not prohibited. Applying an 
exclusively textual approach (similar to that 
deployed by the Cape Provincial Division in 
Rossouw v Sachs) he held:

‘The Amendment itself shows that the 
search is to be of material things – the per-
son, the house, his papers or his effects. The 
Amendment does not forbid what was done 
here for there was no seizure. The evidence 
was secured by the sense of hearing and that 
only. There was not entry of the houses. The 
language of the Amendment cannot be ex-
tended and expanded.’

In a different era the very same question 
came up again for reconsideration. The court 
without much trouble reached the conclusion 
that wiretapping did indeed fall within the 
legislatively intended prohibition contained in 
the Fourth Amendment. In Berger v New York 
388 US 41,59 (1967) the court held:

‘The purpose of the … Fourth Amendment 
[is] to keep the state out of constitutionally 
protected areas until it has reason to believe 
that a specific crime has been or is being com-
mitted.’

Nothing in the literal terms of the text 
conclusively supports that broad conclusion. 
Yet, more than intuitively, it seems obviously 
‘correct’. It is a legitimate and rational find-
ing derived entirely from ethical, historical, 
structural and prudential considerations, ex-
clusively based in the final analysis upon a 
particular shared constitutional ethos and 
logical inferences drawn from the character 
and larger objects of the Amendment, as re-
flected in the concepts enshrined in it, rather 
than in the express or unexpressed language. 
Uncomfortable as it may feel, the reasoning is 
not dissimilar to that of Ogilvie-Thompson JA 
in Rossouw v Sachs.

The importance of not construing Justice 
Cameron’s critique of Rossouw v Sachs as an 
implicit rejection of purposive interpretation 
lies in the need to address the predominant 
literalist or textualist sentiment noticeable 
in our legal tradition and constitutional law 
process. Despite sound and authoritative ar-

guments in favour of its appropriate applica-
tion, many judges and lawyers are reluctant 
(sometimes prudently) to embrace contextual 
and purposive interpretation. The submission 
is typically made that disregard of the words, 
or the adoption of contextual and purposive 
interpretations straining their ordinary and 
grammatical meaning, leads to uncertainty 
and a failure to observe the doctrine of sepa-
ration of powers. 

The criticism rests upon the fiction that all 
citizens are presumed to know the law merely 
by looking at the text of a statute and cor-
respondingly have arranged their affairs in 
accordance with the strict letter of the linguis-
tically-expressed intention of the legislature, 
rather than in line with the avowed purpose 
discernible (without much effort, at least ac-
cording to the contextualists) from both the 
textual and extra-textual context, which the 
literalists insist should only be resorted to 
when the text is ambiguous or unclear. The 
stance invokes the aphorism judices est ius 
dicere non dare as describing the postulated 
nature of the judicial process. That predicate 
has been challenged by the Legal Realists, 
among others, as ‘judicial invention’ aimed at 
obfuscation and hiding the true policy mak-
ing nature of judicial review and interpreta-
tion behind shibboleths of minimal value in 
modern democracies.

A further hazard feared by the literalists is 
that judges, given too much purposive leeway, 
might resort willy-nilly to relying on context 
(including the shifting values of the Constitu-
tion) to interpret legislation to mean whatever 

they want it to mean. The concern is cer-
tainly a salutary one, but seems exaggerated 
on account of there existing comprehensible 
methods for discerning the policy and objects 
of legislative provisions, which, in specific cir-
cumstances, historical, textual, structural, pru-
dential, ethical and doctrinal arguments will 
render more meaningful and legitimate than 
a slavish adherence to text perhaps born of 
the infelicitous language usage of a more or 
less experienced, or momentarily distracted, 
statutory draftsman. Judges preferring pur-
posive interpretation contend contrarily that 
words must be understood with reference 
to?? what was intended purposively. The in-
tended purpose must be given effect to, not 
the badly expressed intention. That much all 
lawyers have known and accepted since Sir 
Edward Coke bequeathed us the Mischief 
Rule in Heyden’s case in the 17th century.

The debate has gone on for the best part 
of the last century, both here and abroad, and 
most practitioners are well acquainted with it. 
Still, surprisingly, it struggles to get past the 
anxious assertion of the literalists that giving 
effect to the intended purpose rather than the 
textually expressed intention is tantamount to 
usurping the political role of the legislature 
or executive. Lord Denning put himself at the 
forefront of the debate in the early 1950’s 
when he challenged that proposition in Ma-
gor & St Mellons Rural District Council v New-
port Corporation [1950] 2 All ER 1236 (CA), 
saying famously:

‘We do not sit here to pull the language 
of Parliament to pieces and make nonsense 
of it…We sit here to find out the intention of 
Parliament… and we do this better by filling 
the gaps and making sense of the enactment 
rather than by opening it up to destructive 
analysis’.

Lord Simmond’s rejoinder on appeal 
([1951] 2 All ER 839,841 (HL)), set the param-
eters of the debate. He too famously said:

‘It appears to me …to be a naked usurpa-
tion of the legislative function under the thin 
disguise of interpretation, and it is the less jus-
tifiable when it is guesswork with what mate-
rial the Legislature would, if it had discovered 
the gap, have filled it in. If a gap is disclosed 
the remedy lies in an amending Act’.

We find the same line of thinking in our 
law in the oft-repeated dictum of Innes CJ 
in Dadoo Ltd and others v Krugersdorp Mu-
nicipal Council 1920 AD 530, 543, who, af-
ter stating that departure from the ordinary 
meaning of the language is only justified in 
cases of ambiguity, added:

‘But there must, of course, be a limit to 
such departure. A Judge has authority to in-
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terpret, but not to legislate, and he cannot do 
violence to the language of the lawgiver by 
placing upon it a meaning of which it is not 
reasonably capable, in order to give effect to 
what he may think to be the policy or object 
of the particular measure’

This literalist proposition, as is well known, 
began to lose some of its force in modern 
times with the acceptance by many judges of 
the line of reasoning enunciated by Schreiner 
JA in Jaga v Donges 1950 (4) SA 653 (A) 662-
663, when he observed:

‘Certainly no less important than the oft 
repeated statement that the words and ex-
pressions used in a statute must be interpret-
ed according to their ordinary meaning, is the 
statement that they must be interpreted in 
the light of their context’

And context, he held, includes not only 
the textual context, but often more impor-
tantly, the apparent scope and purpose of the 
provision, and within limits, its background, 
and the mischief sought to be remedied. 
To that end, he accepted that there will be 
cases where the less usual meaning is to be 
preferred to the more usual, and even more 
unconventionally he added: ‘they are cases 
where the context operates with force suffi-
cient to override even clear language point-
ing in the other way’. At the time these dicta 
constituted a radical re-statement and change 
of principle. Without qualification or hesita-
tion, a distinguished judge openly postulated 
that linguistic ambiguity is not a pre-requisite 
to contextual interpretation and allowed for 
open-ended modification of the text when 
warranted. The constraining qualification 
though, which Schreiner JA would probably 
have conceded, is the requirement stated by 
Innes CJ that any modification of the text, ei-
ther by means of departure from the ordinary 
meaning or filling the gaps by supplying the 
omission, must result in the provision bearing 
a meaning of which it is reasonably capable. 

In recent years our highest courts have 
left no doubt that contextual interpretation 
of clear and unambiguous language (even to 
the point of adopting an organic construction 
modifying the plain textual meaning in order 
to advance the true purpose) is not only per-
missible but arguably mandatory with overrid-
ing consequences – Bato Star Fishing (Pty) Ltd 
v Minister of Environmental Affairs 2004 (4) 
SA 490 (CC) para 90; Thoroughbred Breed-
ers Association v Price Waterhouse 2001 (4) 
SA 551 (SCA) para 12; and S v Tieties 1990 
(2) SA 461 (A). In any event, purposive inter-
pretation does not postulate a total departure 
from, or ignoring of, the language used in the 
text. Entry into meaning is gained through 
the text; but having gained entry, there are 

cases where true meaning can only be ascer-
tained not by lingering in the hallway but by 
venturing into the inner chambers and outer 
courtyards. I can do no better than leave the 
last word on the merits of purposive interpre-
tation to an unrepentant Lord Denning who 
more than 25 years later in James Buchanan 
& Co Ltd v Babco Forwarding & Shipping Co 
Ltd [1977] 1All ER 518; 522-523, referring 
to modern European methods, answered his 
critics thus:

‘They (European courts) adopt a method 
which they call….the schematic and teleologi-
cal method of interpretation…All it means is 
that the Judges do not go by the literal mean-
ing of the words, or by the grammatical struc-
ture of the sentence. They go by the design or 
purpose which lies behind it. When they come 
on a situation which is to their minds within 
the spirit – but not the letter – of the legisla-
tion, they solve the problem by looking at the 
design and purpose of the legislation – at the 
effect which it was sought to achieve. They 
then interpret the legislation so as to produce 
the desired effect. This means that they fill the 
gaps, quite unashamedly, without hesitation. 
They ask simply: What is the sensible way of 
dealing with this situation so as to give effect 
to the presumed purpose of the legislation? 
They lay down the law accordingly.’

Such he considered to be ‘fulfilling the 
true role of the courts’. Readers will be hard 
pressed to find a more definitive explosion of 
the myth judices est ius dicere non dare. As 
he saw it, it was time to think again about 
whether such an approach was truly ‘naked 
usurpation of the legislative function’. 

But which method, practitioners might 
reasonably ask, is ‘right’, ‘correct’ or ‘permis-
sible’? The answer is not easily forthcoming 
and the one that suggests itself is: ‘neither 
or both’. Possibly the question is the wrong 
one to ask. It proceeds on the debatable as-
sumption that constitutional and interpretive 
propositions can be determined to be abso-
lutely true or false. The wiretapping cases 
reveal that different forms of argument will 
yield contradictory results that are both legiti-
mate and rational; a textual argument led to 
one correct answer and an historical purpo-
sive argument to another. As the final word 
on the issue both decisions were ‘right’ when 
they were made; but from the perspective of 
each other they both at different times were 
‘wrong’ because the arguments upon which 
the rejected interpretation was predicated 
were held impermissible by the court. The 
characterisation of these judicial choices (in 
language normally reserved for factual and 
legal findings on appeal) as ‘wrong’, ‘misdi-
rected’ or ‘impermissible’ somehow does not 

fit the mould when one has to do with a dif-
ference of opinion about the apposite choice 
of a legitimate method. The discarded judicial 
choice is less a question of error than it is a 
matter of relative morality and legitimacy. A 
matter perhaps best openly stated than con-
cealed unconvincingly behind weak struc-
tural or doctrinal arguments inferred from an 
anachronistic doctrine of the separation of 
powers and shallow linguistic analysis. The 
generation of the meaning of statutory provi-
sions is not the sole preserve of the legislature; 
in view of the indeterminacy of the text it is 
ultimately the responsibility of the courts to 
do so symbiotically. The legitimising force of 
a legal interpretation is in the way in which it 
postulates the constitutional or legal proposi-
tion as true, not in the reason it is true (Bobbit 
op cit 13). In that way constitutional proposi-
tions differ from scientific observations.

The truth of it all is that in hard or morally-
contested cases modalities of interpretation 
will provide conflicting answers or plurality 
and judges will be compelled to look beyond 
language and purpose to find good reasons, 
not mere personal preferences, to support 
constitutional and legal declarations. The 
meaning of statutory text cannot be derived 
only from the language but will be discovered 
naturally enough in the relationship between 
text, ethos and structure, which more often 
than not will yield a plurality of meanings 
which historical, doctrinal and prudential con-
siderations will have to resolve. That has to 
be done without sacrificing either legitimacy 
or justice. And in answer to the question of 
whether a particular result is legitimate or 
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just, a judge’s rationalisation of the outcome 
must be assessed in the light of the dominant 
moral theory at play within the legal order. 
The rationalisation must declare a proposition 
that is consistent with and can be inferred 
from that moral perspective. That, essentially, 
is Justice Cameron’s point. It leaves though 
little for comfort for those wanting greater 
certainty and predictability in constitutional 
cases, because it posits moral relativism as 
the solution to indeterminate hard or morally 
contested cases. Yet how else can we explain 
the two legitimate but differing outcomes in 
the wiretapping cases? Did both decisions 
correctly, or each incorrectly, actualise the ap-
propriate thoughts in the mind of the drafter, 

the mythical ‘intention of the legislature’? It 

is too facile to say that that the first decision 

which endured for half a century was ‘wrong’ 

and the later one ‘right’. Rather we should 

simply acknowledge that the very incommen-

surability of the different modalities of inter-

pretation engenders the necessity for moral 

choice, with the inescapable conclusion that 

the only meta-modality to resolve competing 

outcomes exists in the relationship between 

judicial conscience and the discernible moral 

underpinnings at the core of the legal system.

Reflection upon the point ultimately made 

by Justice Cameron brings to the fore this 

inescapable dilemma, which finds resolution 

in the third precept of independence that he 

proposes. The rationalisation of the decision 

in Rossouw v Sachs may be methodologically 

tenable; the problem though is with the model 

of substantive justice upon which it rests. The 

censure is not of purposive interpretation, it 

is aimed instead at the judicial choice which 

entailed an abdication of legally autonomous 

values and the pursuit of the political objec-

tives of an illegitimate regime intent on silenc-

ing legitimate opposition in a manner offend-

ing the substantive notions intrinsic to the  

Rechtstaat. Be assured though, similarly-

minded judges have accomplished equally un-

happy outcomes using the literal method.   
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Across
1  Usurp (SUPPLANT)

2  A successful insurrection (REVOLUTION)

3  The sharp end of the criminal trial (SENTENCE)

4  One whose money others tend to steal (PENSIONER)

5  The proper mechanism for taking the company’s money 
(DIVIDEND)

Down
1 The quality of being a property inherent to the thing itself 
(INTRINSIC)

2  Insurers assuming rights (SUBROGATION)

3  What plaintiffs do in shopping centres when no one is 
looking (SLIP)

4  Stuck with an election (4, 2, 6) (LEFTTOCHOOSE)

5  The one who parts with property (TRANSFEROR)

Legal Crossword Number 13: Answers 

Colki
Rectangle


