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To a British lawyer, the striking aspect of the 

rules regulating constitutional remedies 

in South Africa is probably section 172 of the 

Constitution which provides that a court, when 

deciding a constitutional matter within its power, 

must declare invalid any legislation it finds to be 

inconsistent with the Constitution. This mandatory 

rule flows logically, of course, from the supremacy 

clause in the Constitution – section 2 – which 

states that the Constitution ‘is the supreme law 

of the Republic’  and that ‘law or conduct that is 

inconsistent with it is invalid’ and (interestingly) 

that ‘obligations imposed by it must be fulfilled.’
Section 172 contrasts sharply with section 4 of the United Kingdom 

Human Rights Act, 1998, which provides that a court ‘may make’  a 

declaration of incompatibility when the court is satisfied that that a 

legislative provision cannot be read and given effect to in a manner 

compatible with the European Convention on Human Rights. The dec-

laration of incompatibility does not affect the validity of the provision 

and is not binding on the parties to the proceedings in which it is 

made.

These remarks are divided into three parts. In the first portion, I 

would like to consider briefly the issue of statutory interpretation, 

particularly as under section 3 of the UK Human Rights Act, and sec-

tion 39 of our Constitution, statutory interpretation holds a central 

place in modern public law adjudication. Then I shall outline some 
of the issues that have arisen relevant to declarations of invalidity in 
the South African context, in particular, the question of the retrospec-
tive effect of an order of invalidity, the role of severance, both actual 
and notional severance, and the use of the technique of ‘ reading 
in.’ Finally, I would like to turn to an issue, which although in its con-
ception is somewhat different in South African law than English law, 
nevertheless constitutes a challenge both systems. That issue is the 
question of the role of damages, whether in private or public law, in 
relation to the infringement of constitutional rights.

A. Interpretation

Under our constitutional order, just like under the Human Rights Act 
in the United Kingdom, if one can find a constitutionally sound interpre-
tation of legislation that can be said to be a reasonably possible interpre-
tation given the text of the legislation, questions of constitutional incon-
sistency fall away. The first question in considering any constitutional 
challenge to a statutory provision, therefore, is whether the language of 
the provision is reasonably capable of bearing a meaning that would be 
consistent with the Constitution.

The task of statutory interpretation that seeks to find an interpreta-
tion consistent with the Constitution is thus different to the primary 
task of interpretation in the pre-constitutional era. Much as section 3 
of the Human Rights Act has changed the nature of the task in the 
United Kingdom. As Lord Steyn suggested in an early commentary on 
the Human Rights Act, ‘ … [i]n practical effect there will be a rebuttable 
presumption in favour of an interpretation consistent with Convention 
rights. Given the inherent ambiguity of language that presumption is 
likely to be a strong one.’1 
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It might be useful to pause here and clarify a common terminological 

confusion. In South Africa, where a court affords a narrower meaning to 

a statutory provision to avoid unconstitutionality, that technique is often 

referred to as ‘reading down.’ What may be the ordinary meaning of 

the statutory provision is restricted to avoid an unconstitutional conse-

quence. Reading down a statute does not require any order or remedy, 

it is something that is done in the text of the judgment itself with no 

consequential relief to follow. Through the doctrine of precedent, of 

course, the meaning, especially when attributed by a senior court such 

as the Constitutional Court or the Supreme Court of Appeal becomes 

binding on other courts.

One of the questions that arises is how far a court should go to find a 

meaning consistent with the Constitution in the face of the express lan-

guage in the provision itself. In South Africa, two principles are in ten-

sion here: the desirability of avoiding a declaration of invalidity which, 

is at least at one level, an affront to the legislature who enacted it and 

therefore a result that courts, for reasons of institutional comity and 

respect, prefer to avoid; the other is the rule of law principle that legisla-

tion should be clear and intelligible upon its face. Attaching a meaning 

to the words in a legislative provision that is different to the ordinary 

import of the words may well impair this principle. 

The line is a fine one and has occasioned disagreement in the 

Constitutional Court2 on several occasions. It seems that the tension 

created by section 3 and section 4 of the UK Human Rights Act, though 

different, is not dissimilar. The tension there lies between a declaration 

of incompatibility with no efficacy on the one hand, and the rule of 

law concerns for clarity on the other. It is already clear that the debate 

that has arisen in South African courts as to the ambit of permissible 

interpretation to avoid a mandatory declaration of invalidity will arise in 

Britain in the context of the ambit of permissible interpretation to avoid 

a non-binding declaration of incompatibility.3 It will be interesting to 

observe whether different levels of tolerance for imaginative meanings 

arise in the two jurisdictions given the different constitutional frame-

work within which courts are operating.

One last thought about interpretation in the constitutional sphere: 

the effect of a novel interpretation of a statutory provision to avoid con-

stitutional invalidity is that the interpretation is deemed to have been 

the proper interpretation all along. This route therefore in the South 

African context is to be contrasted with a declaration of invalidity that 

can be accompanied by ancillary relief to regulate retrospectivity, a 

matter to which I shall return in a moment.

B.   Declarations of invalidity and 
ancillary relief

Only the Constitutional Court has the jurisdiction to make an effective 

order of constitutional invalidity concerning an Act of Parliament, 

provincial legislation or conduct of the President. Other courts can make 

such declarations of invalidity but they will have no force or effect unless 

confirmed by the Constitutional Court.4

Once a court has concluded that a statutory provision is inconsistent 

with the Constitution, section 172 states that it must declare the provi-

sion inconsistent.5 The court does, however, have a range of choices as 

to the precise terms of the declaration of constitutional invalidity and 

any ancillary relief.6 The two obvious decisions for a court are: the scope 

of the order of invalidity; and the effective date of the order of invalid-

ity: should it come into operation immediately with prospective effect 

only, should it have retrospective effect, or should it be suspended for a 

period to give the relevant authorities time to correct the constitutional 

problem. I shall deal with these two questions in turn.

(a) The scope of an order of invalidity
The general principle is that a court will seek to formulate the 
declaration of invalidity so as to do as little harm to the overall statutory 
framework as possible while vindicating rights and eradicating 
unconstitutionality. In some areas of the law a clear choice will arise: 
most notably in the context of equality. Very often where a statutory 
provision is in breach of section 9, the equality clause, two routes to 
resolving the unconstitutional effect will arise: the first will be to level 
up (or vineyard equality as it is sometimes termed) and the second 
might be to level down (or graveyard equality). So for example if a 
social security benefit wrongly excludes a certain class of people a 
court could declare the entire scheme to be constitutionally invalid; or 
it could order that the scheme be amended to include the excluded 
class. As a matter of substantive law, the Constitutional Court has 
preferred the latter route, where appropriate and sought to eschew 
the former. Sometimes there appear to a range of ways in which the 
unconstitutional law can be remedied and in such circumstances, the 
court may choose to suspend the order of invalidity (with or without 
interim relief) and give the relevant legislative authority time to amend 
the offending legislation. 

Leaving aside the largely substantive difficulty of equality, other 
choices may also arise. For example, it might be possible to narrow the 
scope of the order of invalidity by using the technique of severance. 
Severance involves either excising words or provisions from a statute 
so as to remove the cause of constitutional complaint (actual sever-
ance); or notional severance that provides that a particular meaning 
or effect of a legislative provision is deemed to be ‘notionally severed’ 
from the ambit of the provision. 

Actual severance is a useful jurisprudential technique that allows 
courts to target the offending words in a provision and sever them and 
has been used on numerous occasions by the Constitutional Court to 
eradicate unconstitutional provisions (or parts of them) from statutes. 
Severance can sometimes be quite extensive. The test for severance 
is the simple test whether the ‘bad can be severed from the good’ in 
such a manner that what remains is still consistent with the legislative 
purpose.7 

Notional severance is different. It focuses on the words ‘to the 
extent that’  and rather than eliminating specific words in a provi-
sion, narrows the scope of the provision by indicating circumstances 
to which the provision is not applicable. 

The first example in South Africa of the use of notional sever-
ance related to a provision in the Companies Act that provided that 
a person could be called upon to give evidence before an enquiry 
into the affairs of a company, compelled to answer questions, and the 
answers could be used as evidence against that person in subsequent 
proceedings.8 The notional severance order provided that the provi-
sions of section 417(2)(b) are declared invalid to the extent only that 
it ‘may apply to use of any such answer in criminal proceedings, other 
than proceedings’ for perjury.

A distinct, but related remedy, is the remedy of reading in. The 
unconstitutionality of a statute is remedied by reading additional words 
into a statutory provision.9 Although it is often thought that a reading 
in order is more invasive than a severance order, the Constitutional 
Court concluded that in principle it is not a greater invasion of the 
terrain of the legislature to read words into the statute than to excise 
words from it.10 To conclude otherwise, the Court held, would ‘lead 
to the absurdity that the granting of a remedy would depend on the 
fortuitous circumstance of the form in which the Legislature chose to 
enact the provision in question.’ 11

The manner in which this order operates in South Africa is as fol-
lows: the court makes an order of invalidity as follows: a specific legisla-
tive provision is declared to be inconsistent with the Constitution and 
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invalid to the extent that it does not contain certain words which would 
render it constitutional; the court then makes a second order declaring 
that the provision must be read to include the specified words.12 

(b) The effective date for the order of invalidity
Section 172(1) of the Constitution provides that: ‘ … [w]hen deciding 
a constitutional matter within its jurisdiction, a court – (b) may make 
any order that is just and equitable including (i) an order limiting the 
retrospective effect of the declaration of invalidity; and (ii) an order 
suspending the declaration of invalidity for any period and on any 
conditions, to allow the competent authority to correct the defect.’ 
Because the supremacy clause of the Constitution states that law or 
conduct inconsistent with the Constitution is invalid, the ordinary rule 
is that law that is inconsistent with the Constitution was rendered 
invalid on the date the Constitution came into force,13 or on the 
date that the law was promulgated if that was after the date the 
Constitution came into force. The ordinary rule, however, may be 
tempered as section 172(1)(b) makes clear. The scope of retrospectivity 
will be limited if it is just and equitable to do so.

In relation to criminal proceedings, the ordinary rule is that, at 
least insofar as procedural issues are concerned, an order of invalid-
ity will not affect proceedings that have been concluded where the 
time for lodging an appeal or review has lapsed.14 The purpose of this 
rule is to minimise the disruption to the administration of justice by 
an order of constitutional invalidity. Another form of order is to pro-
vide for prospective invalidity only: that is, the declaration of invalidity 
operates only from the date on which it is made. An example of such 
a case was a challenge to the common law definition of rape that did 
not render criminal non-consensual anal penetration of women. The 
court in a case in which a man had been convicted of rape of a young 
woman where the offence lay in anal and not vaginal penetration 
(and so technically not within the definition of rape but within the 
definition of sexual assault, a lesser offence) appealed to the court on 
the grounds that the magistrate’s court had erred in convicting him of 
rape. The court held that the definition of rape should be developed 
to include anal penetration but prospectively only because the major-
ity held fairness to accused persons requires that the development of 
the law (with the concomitant implications for sentence) only apply 
to conduct which takes place after the order made by the court.15 

An order suspending an order of invalidity is an order that sus-
pends the order of invalidity for a period into the future. In so doing, 
it permits an unconstitutional state of affairs to continue. Where such 
an order is made, the court will often provide for interim relief to 
ameliorate the effect of the unconstitutional provision as best pos-
sible. One of the circumstances in which the court has suspended 
the order of invalidity was where it found that an Act of Parliament 
had been enacted without following the required procedures. The 
amendment was declared invalid, but the order was suspended for 
a period of time to permit Parliament to reenact the legislation cor-
rectly, if it chose to do so.16 

Where Parliament fails to correct the defect within the period of 
suspension, the order of invalidity comes into effect. Once that has 
happened, the Constitutional Court cannot resuscitate the legisla-
tion.17 If the relevant Minister approaches the court before the period 
of suspension has expired for an extension of the period, the court 
may grant such an order if it is just and equitable to do so.18

(c) Other ancillary orders
In addition to limiting the scope of the declaration of invalidity, 
and determining the date upon which it will come into effect, the 
court may make ancillary orders. As mentioned before, the range 
of ancillary orders includes regulating the interim period where the 
declaration of invalidity has been suspended for a period.

C.  Damages to vindicate  
constitutional rights

One of the challenging aspects of our constitutional jurisprudence is 
the extent to which damages are appropriate relief for the vindication 
of constitutional rights. Section 38 of the Constitution provides that a 
person who alleges that a right has been infringed or threatened by 
approach a ‘competent court’ for ‘appropriate relief’  which includes 
a declaration of rights.

Early on, the Constitutional Court was faced with a claim for exem-
plary damages against the Minister responsible for the police service 
arising out of alleged torture committed by members of the police 
service. Before the facts were determined, the case came before the 
Constitutional Court for it to determine whether a claim for punitive 
damages was a competent claim under the Constitution.19 The plain-
tiff was suing the Minister in delict for damages and the question was 
whether in addition to the ordinary delictual damages (damages for 
past and future medical expenses, damages for pain and suffering, 
damages for loss of amenities of life, damages in compensation for 
shock, and damages for contumelia), the plaintiff was entitled to ‘con-
stitutional damages which included punitive damages.’ 

The court held that although the phrase ‘appropriate relief’20 would 
include a claim for damages,21 it was not appropriate to award puni-
tive damages for a range of reasons. The court cited with approval the 
words of Lord Reid in Broome v Cassel and Co,22 ‘to allow pure pun-
ishment [through punitive damages] … contravenes almost every prin-
ciple which has been evolved for the protection of offenders. There is 
no definition of the offence … [t]here is no limit to the punishment 
except that it must not be unreasonable…’  

The South African law of delict provides suitable remedies for the 
breach of constitutional rights and requires relatively little adjustment 
to meet this purpose. As in Scottish law, there are two primary heads 
of delict: the actio legis aquilae which provides for compensation for 
damage to person or property unlawfully and negligently or intention-
ally inflicted by a perpetrator and the actio injuriarum which provides 
for compensation for harm to reputation and privacy (amongst other 
things). In most cases, therefore, where a constitutional right has been 
infringed and loss or harm occasioned, a claim for damages will lie 
under one or other delictual action. 

A difficult question, and one adverted to by the courts on sever-
al occasions, relates to when it is appropriate for damages sounding 
in money to be awarded for the breach of constitutional rights. These 
concerns were described by Ackermann J in Fose’s case as follows:

‘In a country where there is a great demand generally on scarce 
resources, where the government has various constitutionally pre-
scribed commitments which have substantial economic implications 
and where there are “multifarious demands on the public purse and 
the machinery of government that flow from the urgent need for eco-
nomic and social reform”, it seems to be in appropriate to use these 
scarce resources to pay punitive constitutional damages to plaintiffs 
who are already fully compensated for the injuries done to them, with 
no real assurance that such payment will have any deterrent or pre-
ventative effect. It would seem that funds of this nature could be bet-
ter employed in structural and systemic ways to eliminate or substan-
tially reduce the causes of infringement.’ 23 

The important principle elucidated in this paragraph has been con-
sidered in a range of different cases: for example whether a tenderer in 
a state procurement process who alleges that an unfair procedure has 
been followed can claim damages for loss of profit in relation to the 
tender process.24 In a subsequent case, the Constitutional Court divid-
ed on the question whether a successful tenderer who had incurred 
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out of pocket expenses in carrying out the tender that was thereafter 
set aside was entitled to recover his out of pocket expenses.25

These cases raise the sharp difficulty of when it is appropriate to 
award damages for constitutional breach. It is interesting that in South 
African law we have seen a willingness by courts to hold the Minister 
of Safety and Security (the Minister of Police) liable in damages for the 
wrongful behaviour of police officers: so, for example, the Minister 
was held liable the failure by the police to confiscate the firearms of a 
man who when drunk regularly threatened to shoot himself and oth-
ers;26 and for the negligent issue of a firearm licence to a person suf-
fering from paranoid psychosis who subsequently shot the plaintiff 
and rendered him a tetraplegic;27 for the failure to oppose a bail appli-
cation brought by a known sexual offender who then raped another 
woman;28 and for the rape of a young woman who approached police 
officers in uniform for assistance.29 

In Van Duivenboden, the court reasoned as follows in determin-
ing whether the omission in that case should give rise to a success-
ful delictual claim:

‘Where the conduct of the state, as represented by the persons 
who perform functions on its behalf, is in conflict with its constitu-
tional duty to protect rights in the Bill of Rights in my view the norm 
of accountability must necessarily assume an important role in deter-
mining whether a legal duty ought to be recognized in any particular 
case. The norm of accountability, however, need not always translate 
constitutional duties into private law duties enforceable by an action 
for damages, for there will be cases in which other appropriate reme-
dies are available for holding the state to account. Where the conduct 
in issue relates to questions of state policy, or where it affects a broad 
and indeterminate segment of society, constitutional accountability 
might at times be appropriately secured through the political process, 
or through one of the variety of other remedies that the courts are 
capable of granting.’ 30

The delictual remedies granted in these cases all related to personal 
injury not economic loss ordinarily the nature of the harm in the pro-
curement cases. Courts are are more sympathetic to claims arising out 
of personal injury (and more impatient with the failure by the police to 
protect law abiding citizens) than they are to claims for pure economic 
loss. Indeed, claims for pure economic loss were not cognisable under 
our law of delict until the 1970s.

It remains a difficult question whether an infringement of a partic-
ular constitutional right, or of a statutory obligation should give rise 
to a claim for damages in delict. An express statutory provision provid-
ing for damages will put the matter beyond doubt, but where there is 
no express provision of this sort, the question is not one of statutory 
interpretation alone. As the Supreme Court of Appeal stated in Olitzki, 
‘it depends less on the application of formulaic approaches to statu-
tory construction than on a broad assessment by the Court whether it 
is just and reasonable that a civil claim for damages should be accord-
ed.’31 Moreover, it may well be that a statutory obligation may only be 
enforced through interdicts (whether mandatory of prohibitory) and 
not claims for damages.32 

Conclusion

Determining an appropriate remedy in a constitutional case is often 
the most difficult aspect of the case. Where there is a declaration of 
constitutional inconsistency, ancillary orders often need to be made 
to avoid confusion. These can be quite complex as I have indicated. 
The intersection between public law and private law forms of relief, 
particularly in relation to damages, is also complex, particularly where 
a plaintiff asserts pure economic loss arising from an infringement of a 

right. Developing a consistent approach to these problems remains a 
challenge for courts in the years ahead.
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