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FORUM ACCESS TO JuSTICE: COSTS

There is probably no litigation 
practitioner in South Africa 
that has not encountered a 

client with a good prima facie claim 
but who in the absence of a settle-
ment has not been able to go to court 
because of the legal costs. 

We all know that to litigate costs money, 
and the hard fact, as all practitioners know 
from experience, is that because of the 
costs our courts are in essence beyond the 
reach of most people. This is so not only in 
our own country but in many others. 

It is for this reason that scores of om–
budsman schemes1 have sprung up all over 
the world, where the ombudsman is inde-
pendent and objective, will investigate and 
resolve complaints, and most importantly 
will do so at no cost to the complainant. 
In South Africa there are likewise ombuds-
man schemes in many spheres, includ-
ing, inter alia, the motor industry and the 
dental field. 

What follows, however, is limited to 
ombudsman schemes in South Africa that 
operate within the financial field, whose 
activities are co-ordinated by the Financial 
Services Ombud Schemes Act, No. 37 of 
2004 (the FSOS Act). There are six such 
schemes in all, of which two are statutory, 
the other four being voluntary. The six 
schemes make up a sort of patchwork quilt 
that covers complaints relating to financial 
services2, and they have two important fea-
tures that serve the interests of consum-
ers. The first is that the services of all of 
them are cost-free to the consumer. And 
the other is that all but one, being one of 
the statutory schemes, are obliged to apply 
equity when the law would otherwise lead 
to an unjust result.

The four voluntary schemes are those of: 

•  The Ombudsman for Long-term 
Insurance (the OLTI);

•  The Ombudsman for Short-term 
Insurance (the OSTI);

•  The Ombudsman for Banking Services 
(the OBS); and

•  The Credit Ombud (the CO).

The two statutory schemes are those of: 

•  The so-called FAIS Ombud, whose office 

was created by the Financial Advisory and 

Intermediary Services Act, No. 36 of 2002 

(the FAIS Act); and

•  The Pension Funds Adjudicator (the PFA) 

whose office was created in terms of the 

Pension Funds Act, No. 24 of 1956 as 

amended. 

There is no need to say much about 

the two statutory schemes, because their 

jurisdictions and procedures appear from 

the statutes which created them3. What 

may be of interest to lawyers, however, are 

the voluntary schemes, because they have 

not been created and are not governed by 

statute. 

What the four voluntary schemes all have 

in common are the following –

1.  The ombudsman has the right, indeed 

the obligation, to apply considerations of 

equity if an application of the law leads to 

an unfair result4. This is of course a power 

that, save where our Constitution or a 

particular statute stipulates otherwise, a 

court does not have.

2.  The consumer is not obliged to make 

use of the scheme concerned, but may 

instead sue the industry member in court 

in the usual way. If the consumer does 

make use of the scheme he will in any 

event not be bound by a determination 

(ruling) by the ombudsman, but will 

still retain the right to sue the industry 

member in court.

3.  A determination is binding and as such 

enforceable, however, on the industry 

member. 

4.  The ombudsman enjoys security of tenure, 

and may not be dismissed for being 

unpopular with the industry members, or 

because of dissatisfaction with the office’s 

recommendations or determinations. 

The ombudsman is therefore able to act 

independently and objectively, taking 

instructions from no-one.

5.  The ombudsman seeks to resolve 

disputes by conciliation, mediation 

or recommendation, failing which by 

determination. 

6.  The industry members who are subject 

to the jurisdiction of any particular 

ombudsman scheme are those who 

voluntarily subscribe to it, but in the case 

of each ombudsman scheme all of the 

large industry companies are subscribers 

and in any event the vast majority of the 

total. 

7.  The procedures employed by the 

ombudsman are in each case informal, 

fair, time-efficient and of course cost-

free to the consumer. 

8.  The ombudsman is duty bound to 

maintain confidentiality. 

9.  The receipt by the ombudsman of 

any complaint suspends the running 

of prescription that would otherwise 

operate in terms of the Prescription 

Act, No. 68 of 1969 as amended. 

The suspension is effective until the 

complaint is either withdrawn by the 

complainant or a determination is made 

by the ombudsman, or when any appeal 

in terms of the scheme’s procedure has 

been disposed of. 

The jurisdictions of the various schemes, 

very broadly stated5, are as follows: 

THE OMBUDSMAN FOR 
LONG-TERM INSURANCE
I am the Ombudsman, and my jurisdiction 

embraces complaints arising out of all 

long-term or life insurance contracts. It 

includes complaints by a policyholder, 

the life insured, a beneficiary, a premium 

payer or a successor-in-title (such as a 

cessionary). There is no limit to the amount 

of the claim arising out of the complaint. A 

determination by the ombudsman, if the 

ombudsman grants leave, may be taken on 

appeal by way of an in-house procedure, 

the appeal being to a tribunal appointed 

ad hoc by the Ombudsman for the specific 

appeal. The appeal tribunal appointed is 

always a retired judge who otherwise has 

nothing whatever to do with the office. 

THE OMBUDSMAN FOR 
SHORT-TERM INSURANCE
The Ombudsman is Mr Brian Martin. His 

jurisdiction is limited to the value of claims 

not exceeding R1M. He has unlimited 

jurisdiction in regard to personal lines 

Litigation can be cost free and equitable 
considerations can replace the law

By JUSTiCE BRiAN GALGUT, 
OMBuDSMAN FOR LONG-TERM INSuRANCE

* The article was first published in the May 2010 issue of 
De Rebus, the South African Attorneys’ Journal.
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insurance. He also has jurisdiction in 

relation to complaints or disputes arising 

out of commercial policies, provided the 

insured does not have an annual turnover 

exceeding R10M per annum. The scheme 

has no appeal procedure.

THE OMBUDSMAN FOR 
BANkING SERVICES
The ombudsman is Advocate Clive Pillay. 

His scheme has jurisdiction to deal with 

complaints from inter alia customers or 

prospective customers of a bank and other 

consumers with a related interest, and 

may deal with disputes involving amounts 

not exceeding R1M. The consumer or the 

bank, as the case may be, has the right to 

apply for a review of any decision by the 

Ombudsman, the review panel consisting 

of a retired judge. 

THE CREDIT OMBUD 
The Ombud is Mr Manie van Schalkwyk. 

He deals with complaints arising from 

credit information, and in this regard 

he has jurisdiction over credit bureaux 

and subscribers to credit bureaux, which 

include all bank and non-bank credit 

providers, debt collectors, and basically 

anyone that submits data to credit bureaux. 

He further has jurisdiction over non-bank 

credit providers, including micro-lenders, 

retail furniture and clothing dealers and 

non-bank vehicle finance companies about 

complaints relating to non-bank credit 

transactions. There is no internal appeal 

procedure, but a dissatisfied consumer 

may thereafter take his complaint to the 

National Credit Regulator. 

THE FAIS OMBUD 
The FAIS Ombud’s jurisdiction covers 

complaints against any financial services 

provider, which by definition is not limited 

to natural persons, who furnishes advice or 

renders intermediary services. 

THE PENSION FUNDS 
ADJUDICATOR
The PFA has jurisdiction over all complaints 

(as defined in the Act) to do with pension 

funds. 

Endnotes
1 The word ‘ombudsman’  is borrowed from 
Swedish, and an ombudsman is now sometimes 
colloquially also called an ‘ombud.’ 
2 Complaints against financial institutions that 
do not fall within the jurisdiction of the four 
voluntary schemes will in terms of section 13(1)
(c) of the FSOS Act fall under the jurisdiction of 
the so-called Statutory Ombud, an office that is 
created in terms of the FSOS Act and is in fact the 
FAIS Ombud wearing a different hat.
3 In terms of section 13(1)(a) of the FSOS Act the 
PFA and the FAIS Ombud have jurisdiction as 
set out in their respective enabling Acts, and in 
terms of sub-section (2)(a) voluntary schemes 
may not exercise jurisdiction in cases where the 
PFA or the FAIS Ombud have jurisdiction.
4  In terms of section 10(1)(g) of the FSOS Act 
no ombudsman scheme will be recognised or 
entitled to operate as such unless it has an equity 
jurisdiction.
5  They are too detailed to be dealt with here.  

CONTACT DETAILS OF THE 
FINANCIAL OMBUDSMAN 
SCHEMES:

The Ombudsman for Long-
term Insurance
The Ombudsman for Long-
term Insurance

Private Bag X45

Claremont 7735

Tel. 021 657 5000

Sharecall: 0860 662 837 

Fax: 021 674 0951

Email: info@ombud.co.za

Website: http://www.ombud.
co.za
The Ombudsman for Short-
term Insurance
P O Box 32334
Braamfontein 2017
Tel. 011 726 8900
Sharecall 0860 726 890
Fax: 011 726 5501
Email: info@osti.co.za
Website: http://www.osti.co.za

The Ombudsman for Banking 
Services

P O Box 5728
Johannesburg 2000
Tel. 011 838 0035/38/39
Sharecall: 0860 800 900
Fax: 011 838 0043
Email: info@obssa.co.za
Website: http://www.obssa.
co.za
The Credit Ombud 
Postnet Suite 444
Private Bag 1
Jukskei Park 2153
Tel. 011 781 6431
Call Centre 0861 662 837

Fax: 086 675 6217
Email: ombud@creditombud.
org.za
Website: http://www.credit 
ombud.org.za
The FAIS Ombudsman
P O Box 74571
Lynnwoodridge 0040
Tel. 012 470 9080
Sharecall: 0860 324 766
Fax: 012 348 3447
Email: info@faisombud.co.za
Website: http://www.
faisombud.co.za

The Pension Funds 

Adjudicator

P O Box 651826

Benmore 2010

Tel. 011 884 8454

Fax: 011 884 1144

Email: enquiries-jhb@pfa.

org.za

Website: http://www.pfa.org.za
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