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THE 97-DAy RULE

[1] Generally speaking, counsel may require 

fees to be paid in advance. If he or she does 

not, Bar  membership arranges that the fee 

does not become payable before the end of 

the period determined by the Bar Council, 

and ethics preclude counsel from insisting 

upon payment of fees before that time (per 

General Council of the Bar (GCB): Uniform 

Rules of Professional Ethics (2009) r.7.6.1.).

[2] The GCB affords attorneys up to the 

last day of the second month following the 

month in which the work was carried out 

- and in respect of which an account has 

been delivered - to settle the outstanding 

amount (per GCB r.7.7.2.) This payment 

arrangement (60 interest free days) is ap-

plied at the Cape Bar Association, but the 

Johannesburg Bar Association provides 

that fees due to its members are payable at 

the end of the month in which the fee was 

earned, but will remain so payable without 

the imposition of an interest charge:

[a] for a period of three months (90 

days), and

[b] after a subsequent, written demand 

for payment (within days), during which 

time counsel may not insist upon payment.

It is a practical arrangement that boils 

down to a concession to allow the attorney 

time to collect payment from the client.

[3] It must be noted that the ‘67/97-day 

rule’ does not enjoy universal acceptance 

and is subject to criticism, such as:

‘We have a bizarre rule that requires 

members to wait 90 days for payment of 

their fee in JHB. In Cape Town the peremp-

tory waiting period is 60 days. This is abso-

lutely inexplicable and the black Bar bears 

the brunt of this wretched rule. ... I have 

heard the arguments advanced for this and, 

quite frankly, it’s all rubbish ... Members of 

the Bar cannot even charge interest ... The 

90-day rule must go...’ per V Ngalwana: 

‘The Legal Services Charter: Black skills de-

velopment and procurement,’ An address 

to the Fifth Young Leaders Symposium, 

Kievitskroon Country Estate (Pretoria; 19 

July 2008).

(The 97-day rule is more appropriately 

called the 67/97-day rule.)

THE COUNSEL - CLIENT 
RELATIONSHIP

[4] Many advocates are of the opinion that 

when they accept a brief, they do so on 

the understanding that they contract with 

the attorney. However, according to Welsh 

QC in Minister of Finance and Another v 

Law Society, Transvaal 1991 (4) SA 544 (A), 

an advocate: ‘... has one client and that is 

the litigator for whom he acts ...’ which 

dictum has been tacitly endorsed in both 

Bertelsman v Per 1996 (2) SA 375 (T) and 

Serrurier & Another v Korzia & Another 

2010 (3) SA 166 (W). 

[5] Similarly, it must be noted that when 

briefed, the advocate is not mandated in 

any way to act on behalf of the attorney, or 

his firm.

[6] Ordinarily there is a contract of man-

date between attorney and client in terms 

whereof counsel is briefed. The trade usage 

over the years has been that the advocate 

is required to make use of the attorney as a 

go-between both where he attends on his 

brief, and in resolving his fee.

[7] Thus, the attorney acts as the agent 

for a disclosed principal, and contracts 

– per brief – with counsel in terms of the 

mandate furnished him by his principal. 

Reciprocally, the client is bound to pay 

counsel a reasonable fee, whilst being en-

titled to proper performance. 

[8] In Tredoux v Kellerman 2010 (1) SA 

160 (C) par 17, the Cape High Court ex-

pressed obiter that it remains ‘a vexed ques-

tion’ whether an advocate can sue his client 

directly. It seems that this dictum referred 

to the question whether the client must be 

sued as a co-defendant with his attorney, 

which seems to indicate the uncertainty 

as to whether the attorney and client are 

joint/co-principal debtors, or whether the 

attorney is liable at all. 

 THE ATTORNEy - COUNSEL 
RELATIONSHIP

[9] In considering the relationship between 

attorney and counsel, the following holds 

true: 

[a] it cannot be said that the attorney is a 

surety for the client; 

[b] neither attorney nor counsel acts as 

negotiorum gestor (‘saakwaarnemer’); 

[c] counsel is not a sub-contractor to the 

attorney, as: 

[i] it is not the attorney who renders the 

services of advocacy via his subcontractor 

(the advocate), but the advocate renders 

the service personally;

[ii] counsel is personally liable to his cli-

ent for any negligent performance of his 

duties;

[iii] it is trite that client is personally li-

able for payment of counsel’s fee;

[iv] the attorney must retain counsel’s 

fee in trust where received from client; 

[v] the attorney cannot place a sur-

charge on the fee of counsel.

[d] the client is the principal in the mat-

ter, to furnish his instructions, and may 

even terminate the mandate;

[e] the attorney acts twofold, as:

[i] a practitioner for his own account for 

work done by him in the matter;

[ii] the accountable institution of the 

controversy, tasked - as a conduit - to man-

age payment of disbursements, as:

‘... moneys ... are paid in respect of the 

service rendered by counsel, correspon-

dent attorney, notary or conveyancer, ex-

pert witness, deputy sheriff or messenger 

of the Court ... In no way does the fee ac-

crue to and in no way is it received by the 

attorney ... for a service rendered by him 

...’ per Minister of Finance and Another v 

Law Society, Transvaal 1991 (4) SA 544 (A) 

at 556l-557 B.
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WHERE PAyMENT HAS BEEN 
RECEIVED By THE ATTORNEy 
FROM CLIENT

[10] Where a client’s payment of counsel’s 
fee has been received by an attorney, the at-
torney would be ill advised to dispute any 
liability towards payment of that fee, as:

‘There can be no doubt that, in the event 
of the client paying the attorney, but the 
attorney failing to pay counsel, an action 
against the attorney would be justified. (In 
such an event the fidelity fund would in 
all probability pay the counsel ... Such an 
event would also attract the attention of a 
criminal Court’ (per Serrurier at 178A-B).

WHERE PAyMENT WAS NOT 
RECEIVED FROM CLIENT

[11] In Minister of Finance and Another v 
Law Society, Transvaal 1991 (4) SA 544 (A) 
(at 552D-553D) it was argued that:

‘English law does not recognise any 
contractual relationship between a barris-
ter and either his instructing solicitor or his 
client. He can sue neither. The solicitor is 
bound to pay the barrister’s fees only as un-
der the rules of etiquette of his profession’ 

however:

‘In Roman-Dutch law counsel was en-
titled to sue his client for his fee.’ 

Bertelsman v Per 1996 (2) SA 375 (T)

[12] In Bertelsman counsel sued his in-
structing attorney for unpaid fees towards 
professional services rendered. The attor-
ney pleaded that he acted as an agent for a 
disclosed principal, that he engaged coun-
sel on behalf of his client, and that he could 
not be (personally) sued on the principal 
obligation between principal and plaintiff. 
Plaintiff excepted that once briefed:

‘... the attorney was as a matter of law 
responsible for payment of counsel’s fees.’ 

[13] This exception was dismissed – with 
costs – in the magistrate’s court, as 

[a] there was no authority for this ‘rule 
of law’; and 

[b] no evidence could be led in hearing 
of an exception to establish such a practice. 

[14] On appeal (only noted against 
the costs order) the order was upheld by 
Southwood (J). It was pointed out that 
it was significant that Bertelsman could 
make no reference to any rule of law, or 
to any judgment of any court stating that 
an attorney was as a matter of law liable 
for counsel’s fees, and that as no evidence 
could be led with hearing of an exception, 
the magistrate was quite right to dismiss 
the exception.

Serrurier and Another v Korzia and 
Another 2010 (3) SA 166 (W)

[15] In 2010 Serrurier held that 

Bertelsman had been misunderstood as 

authority that an instructing attorney is 

not liable to pay counsel where he has not 

received payment from client. Bertelsman 

was only authority to the effect that it had 

not (yet) became established practice or 

a hard and fast rule that an advocate is to 

be automatically paid by his instructing 

attorney, as there had not been evidence 

presented of a trade usage or authority of 

judicial notice to that effect. 

[16] Although Jordaan (AJ) considered 

himself bound by the Bertelsman judg-

ment, he was of the view that an attorney 

is in fact liable for counsel’s fee, and it 

stemmed from either an express or implied 

agreement, as: 

[a] counsel is prohibited from receiving 

(direct) payment from client;

[b] counsel is not permitted to enter into 

an express agreement that his fees be paid 

by anybody else than his instructing attor-

ney; and

[c] where it is not an express term of 

the agreement (between the attorney and 

counsel), it cannot possibly be implied that 

counsel can look to the client for payment 

of his fee.

Thus, Serrurier (at 181A) concludes:

‘... an attorney will always be liable for 

counsel’s fees even in the event of the client 

not paying him.’ 

[17] In terms of Serrurier an attorney in 

Johannesburg would thus probably only 

escape liability for counsel’s fees if he had 

contracted out of it; it now stands that as 

counsel may not look to anybody else than 

the attorney for his fee, the attorney must 

pay. However, it is respectfully submitted 

that :

[a] The examples presented in Serrurier 

do not indicate why payment is due by the 

attorney, but only that payment is due via 

the attorney. (Payment due via the attor-

ney stems from the bifurcated profession, 

the attorney’s trust facilities, his duty in 

accounting to client and being an account-

able institution in terms of FICA, all of 

which combine to protect the public (see 

De Freitas v Society of Advocates of Natal 

2001 (3) SA 750 SCA). However, it has never 

been considered a mechanism for the ben-

efit of counsel.)

[b] If Serrurier is authority for a trade 

usage or professional practice whereby 

the attorney should stand in for the pay-

ment of counsel’s fee, it flies in the face of 

Bertelsman’s full Bench holding that such a 

trade usage has not yet been established , 

and that no judicial notice has been taken 

of it. Insofar as no expert witness led evi-

dence for Jordaan (AJ) to be able to estab-

lish the practice, it is unclear from where 

the actual basis stems. 

[c] On the assumption that there is a 

trade usage that an attorney is impliedly 

‘contractually’ liable for a brief, uncertain-

ties arise:

[i] Where the attorney is contractually 

obliged to stand in for the fee of counsel 

does that mean the client can insist on 

credit to be so extended? Does the attor-

ney similarly also stand in for payment of 

a contingency or retainer fee? When would 

such a liability arise, or terminate? Does it 

survive termination of the attorney’s man-

date?

[ii] It is a trite principle that when tax-

ing a bill of costs on contribution, the costs 

belong to the litigant. However, where the 

attorney is automatically a co-principal 

debtor liable per a brief, that no longer 

holds true. As contractant the attorney 

has a vested interest in the disbursements, 

which has never been the construction 

preferred.

[d] In Serrurier the attorney was ordered 

to pay the fees, interest thereon and costs, 

to counsel. Although the client was ordered 

to pay the costs of counsel to the attorney, 

he was not ordered to pay interest or costs. 

Ambiguously, the order suggests that the 

liability of the attorney is not on a joint / 

joint and several basis, but something else/

more. 

‘STANDING IN FOR THE FEE 
OF COUNSEL’

[18] Generally, where a trade usage is 

known to both parties, it is one of the sur-

rounding circumstances relevant that such 

trade usage ought to be incorporated in 

a contract as a tacit term, because of the 

presumed common intention to include a 

term customarily included (per ABSA Bank 

Ltd v Blumberg and Wilkinson [1995] 4 All 

SA 379 (W)), where it is so universal and 

notorious that the party’s knowledge and 

intention to be bound by it can even be 

presumed (see Bertelsman). 

[19] Arguably, the trade usage of an at-

torney standing in for the fee of counsel 

may stem from rules of the Bar, that hold:

‘Mere inability to pay is not sufficient, as 

it is presumed that attorneys cover them-

selves before they brief counsel’ (per GCB 

r.7.7.10.
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However, this fiction that counsel’s fee 

is already on trust before counsel is briefed 

flies in the face of:

[a] the application of the 67/97-day 

rules; 

[b] a contingency (or retainer) fee clear-

ly not being in held in trust;

and 

‘Many disputes arise because of the 

sense of shock induced in the attorney or 

the client by the differential between the 

fee ultimately charged and what was ex-

pected’ (per Chris Loxton SC ‘Fee disputes 

and their resolution: Is the system work-

ing?’ 2000 2 Advocate 32.

[20] At the same time:

‘Counsel may not agree with the attor-

ney briefing him that counsel will await 

payment of the fees payable on that brief 

until the attorney shall have received them 

from the lay client’ (per GCB r.7.8), which 

implies that attorneys are assumed to 

stand in for the fee. However, it is submit-

ted that GCB r.7.8 is probably contra bonos 

mores, and the actual reason why attorneys 

often stand in for the fee is not because of a 

fiction of fees on trust, but because of col-

lective bargaining by the Bar .

COLLECTIVE BARGAINING By 
THE BAR 

[21] Where payment is outstanding, SA Bar 

membership used to prohibit further ser-

vices from being rendered to the practitio-

ner/firm, by blacklisting the firm and bar-

ring members from accepting briefs from 

that entity. (The position has been relaxed, 

and these days there is no longer a formal 

prohibition against accepting a brief from 

a blacklisted firm. The effect of blacklisting 

now serves as a warning to members, and 

members may decide to decline a brief on 

that basis.) 

[22] Where an attorney does – collegially 

- make payment from his own pocket, it 

would probably be because of pressure be-

ing brought to bear, his practice being held 

hostage by the Bar collective. Any perceived 

trade usage of the attorney ‘standing in for 

the fee’ is but one of him succumbing to 

the Bar’s debtors’ management, paying ex 

gratia from his business account. The rea-

son why Bertelsman and Serrurier found no 

case law on the matter, is because practice 

has been one of etiquette not to sue the at-

torney, but to employ collective bargaining 

to sway him to pay.

[23] Such a construction seems to hold 

water when it is considered that the posi-

tion in English law was that:

‘The solicitor is bound to pay the bar-

rister’s fees only as under the rules of eti-

quette of his profession’ (per Halsbury’s 

Laws of England 4th Ed vol 4 at 664 paras 

1198 and 1201.)

[24] It is a relatively recent development 

that the rules of the SA Bar have changed 

towards suing the attorney. The General 

Council of the Bar’s ethical rule 7.9.2 used 

to read:

‘It is contrary to the etiquette of the pro-

fession for a member to sue an attorney for 

fees, his remedy being contained in the so-

ciety’s rules, but in special circumstances 

a member may apply to the Bar  council 

for leave to sue an attorney for fees,’ echo-

ing the English etiquette somewhat. (The 

rule has been deleted and substituted with 

r.7.9.2(a) and (b) at the GCB’s 2001 AGM, 

resolving now that ‘special circumstances’ 

are no longer required to sue, but ‘a mem-

ber may forthwith sue’).

[25] Collective bargaining by the Bar 

- when arbitrarily applied - is somewhat 

in contrast to both the cab rank rule 

and the International Bar Association’s 

International Code of Ethics, which holds 

that:

‘8. Lawyers shall treat their professional 

colleagues with the utmost courtesy and 

fairness;’

and:

‘31.Lawyers should never forget that 

they should put first not their right to com-

pensation for their services, but the inter-

ests of their clients and the exigencies of 

the administration of justice’ (a rule ad-

opted at Oslo on 25 July 1956 and amended 

by the General Meeting of the International 

Bar Association at Mexico City, 29 July 1964, 

and at Stockholm, 18 August 1976).

THE COLLECTION MANDATE

[26] It is submitted that the profession 

actually operates on a ‘swings and round-

abouts relationship between attorneys and 

advocates. The fact is many advocates will 

continue to nurture a successful / profit-

able relationship despite the odd outstand-

ing invoice. It stems from the nature of col-

leagues within a profession, the ethics of 

practice and of acting in good faith.

[27] This swings and roundabouts ap-

proach evidences from the fact that the ad-

vocate’s profession blacklists the firm, not 

the client. It is a simple warning to counsel 

that the practitioner is not profitable; the 

client has actually very little to do with it.

[28] However, it is submitted that there 

is an undisputed trade usage that attorneys 

are responsible for collecting counsel’s fee 

from client. It implies that there is a man-

date between counsel and attorney that the 

latter will collect and receive counsel’s fee 

from client, and if the attorney’s efforts are 

successful, he is bound to pay over to coun-

sel the fees so collected. Importantly: 

[a] an unreasonable fee cannot be col-

lected; and 

[b] counsel would only be entitled to a 

fee in terms of the rules of his association, 

which are obstacles that he must over-

come before he can mandate his attorney 

to collect his fee from client. This renders 

GCB r.7.8 contra bonos mores. 

[29] Where the attorney was unsuccess-

ful in collecting the fee, he would only be:

[a] contractually liable in terms of coun-

sel’s mandate to collect his fee, if he mate-

rially breached the collection mandate; or

[b] delictually liable, if he was negligent 

in collecting that fee, but he’s certainly not 

automatically (jointly) liable as Serrurier 

holds. All of the normal defences would be 

available to the attorney in either event. 

It is of material consideration if payment 

was withheld by the client dissatisfied with 

performance of counsel, because it denies 

the foundation of the entitlement to a fee at 

all. The mandate does not create a stronger 

right of recompense, in line with the prin-

ciple of nemo plus juris ad alium transferre 

potest quam ipse haberet.

[30] It is submitted that the ‘implied 

contract’ referred to in Serrurier is not one 

of joint and co-principal liability of the at-

torney with his client. It is rather a collegial 

mandate to collect and manage payment 

between attorney and counsel- tacit to the 

brief - as a trade usage of the bifurcated 

profession. Counsel’s entitlement to a fee 

stems from work done for his client, not for 

the attorney, and the attorney assists coun-

sel with his fee pro amico.

ExCEPTIONS TO THE 
GENERAL POSITION

[31] It is submitted that there are instances 

where an attorney can be held liable for the 

costs of counsel, such as:

[a] where the attorney accepts the cli-

ent’s mandate on a contingency basis; 

[b] where the attorney negligently occa-

sions costs;

[c] costs ordered de bonis propriis. 

The terms of the client’s mandate is 

paramount towards this liability for dis-

bursements, and always remain a factual 

question.   
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