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1. NERO’S PRINCIPLE

(i) Costs in the Roman Republic 
and under the Julio-Claudian 
emperors

1.1 No costs. Under Roman republic advo-

cates were not allowed to charge fees for 

their services.1 Augustus renewed this law 

in 17 BC and that remained the position 

under the next three emperors. This was 

justified on grounds of public policy. The 

senator Silius pointed out, with relentless 

logic, that if advocates were not paid, there 

would be fewer lawsuits. He added for good 

measure that, as illness brings revenue to 

doctors, so a diseased legal system enriches 

advocates.2

1.2 Capped costs. The emperor Claudius,3 

however, succumbed to pressure from the 

Bar. The Bar argued that if there were no 

incentives, their profession would perish.4 
Claudius allowed advocates to charge fees, 
subject to a cap of 10,000 sesterces per case. 
1.3 Nero’s principle – certam iustamque 
mercedem. Claudius’ successor, Nero, con-
tinued the dispensation. Nero stipulated 
that litigants should pay certam iustamque 
mercedem (a fixed, fair and reasonable 
fee) for the services of their advocates.5 
Although not all of Nero’s actions advanced 
respect for the rule of law (e.g. murdering 
his mother, plundering the Roman treasury 
and killing Christians as a form of public 
entertainment), this particular provision 
was wise and sensible. I refer to it as “Nero’s 
principle”.

1.4 Nero’s principle is a statement of the 
ideal. Fees charged (and – in a costs shift-
ing regime fees – fees recovered from the 
loser) should be known in advance and they 
should be fair and reasonable.

(ii) The pursuit of Nero’s 
principle in modern times

1.5 Formulating specific rules for litigation 

costs has presented a formidable challenge 
for legislators and rule makers around the 
world. There is a tension inherent in Nero’s 
principle, because one size does not fit all. If 
fees are fixed in advance they will be certain, 
but they will not always – or possibly ever – 
be fair and reasonable. They will sometimes 
be too high and sometimes too low. If fees 
are left open to be fixed retrospectively, 
they can be tailored to the work done in the 
particular case and thus be fair and reason-
able. However, this means that they cannot 
be certain – the litigants do not know what 
they are letting themselves in for until too 
late. Different jurisdictions have attempted 
to meet this challenge in different ways. 
1.6 Germany. Germany has opted for a fixed 
costs regime. Court fees are fixed by the 
Court Fees Act.6 Lawyers’ fees are fixed by 
the Lawyers’ Fees Act.7 The costs paid by the 
losing party to the winning party are calcu-
lated by precise formulae, according to the 
value of the case, the final outcome and the 
stage at which it was resolved. For example, 
if the claimant obtains judgment for 30 mil-
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There are now over 2300. The attorneys’ profession 
has undergone similar expansion.
5  The position is aptly summarised by WH 
McConnell in William R McIntyre: Paladin of 
Common Law 217 where he writes: ‘The totality 
of law, moreover, is becoming so massive that no 
individual can hope to know more than a small part 
of it.’ In practice this is reflected in the increased 
level of specialisation of attorneys’ firms and the 
consequent need to involve more lawyers in order 
to address a single problem. 
6  All labour legislation has been revised starting 
with the Labour Relations Act 66 of 1995. Protection 
against unfair eviction is provided by the Prevention 
of Illegal Eviction from Unlawful Occupation of 
Land Act 19 of 1998 (commonly known as PIE) and 
the Extension of Security of Tenure Act 62 of 1997 
(commonly known as ESTA). The Competition Act 
89 of 1998 has created an entirely new field of law 
with its own tribunals. 
7  This arises from consumers invoking the 
protection of the procedures of the National Credit 
Act 34 of 2005. 
8  This usually translates into an order for costs 
against the tenant or debtor, which merely increases 
their financial burden.
9  Saif Ali v Sydney Mitchell & Co 1980 AC 198; [1978] 
3 All ER 1033; Arthur J.S Hall and Co. v Simons and 
Barratt v Ansell and Others v Scholfield Roberts and 
Hill [2000] UKHL 38; [2000] 3 All ER 673. Our own 
courts have not yet dealt with this.
10  Once again technology intrudes to make life 
more complicated rather than simpler.
11  The Leigh Day website describes CFA’s as follows:

‘This method is the most modern way of funding 
your case. They are complicated agreements and 
your solicitor must explain the terms carefully to you. 
They are often called “No Win, No Fee” agreements. 
This means that if you do not win your case you are 
not liable for your own legal costs. If you win you 
are liable for your costs but the costs should almost 
all be paid by your opponent. It is crucial to realise 
that if you lose your case it is highly likely that you 
will be made liable for your opponent’s legal costs.  
If you win your case the law allows us to charge 
a “success fee” calculated as a percentage of the 
basic costs. Your opponent is liable to pay at least 
the majority of the success fee, in addition to 
paying your damages. We will only enter into a 
conditional fee agreement with you after we have 
evaluated the merits of your case. If you enter into 
a conditional fee agreement you will need to buy an 
accompanying policy of insurance to protect you 
from an adverse costs order in the event that your 
case was lost.’
12 Attorneys in South Africa who practise on 
a contingency basis become highly skilled at 
‘picking winners’. I spoke to two firms in this field. 
The one said that they had lost only 1 case in the 
past two years and the other said that they had 
incurred costs running into several million Rand 
in their ongoing cases and they regarded the entire 
amount as recoverable. I have little doubt that 
English solicitors are equally adept and Lord Justice 
Richards’ report refers to evidence from the USA to 
similar effect. Chapter 12, para 2.4. 
13  It is unsurprising that the Jackson report notes 
a complaint that many of these are manufactured. 
Chapter 20, para 2.2.

14  On the assumption that the lawyer is seeking to 
break even, the floor price below which services will 
not be provided will be determined by the cost of 
being in practice ie rental, telephone, professional 
dues and insurance etc.

15  The Contingency Fees Act 66 of 1997.

16  The problem is apparently an ancient one. 
Genesis 27 vs 22.
17  JD van Niekerk en Genote Ing v Administrateur, 
Transvaal 1994 (1) SA 595 (A) at 601-2. Endorsed by 
the Constitutional Court in President of the Republic 
of South Africa and others v Gauteng Lions Rugby 
Union and Another 2002 (2) SA 64 (CC)
18  According to a document put out by the Yale Law 
School Career Development Office entitled ‘The 
Truth about the Billable Hour’ a target of 1800 to 
2200 billable hours annually translates into 2400 to 
3000 working hours a year.
19  In England this is called assessment.
20  For recent articles see The Economist (July 24) 
53; an article by the presiding partner of Cravath 
Swaine & Moore LLP entitled ‘Kill the Billable 
Hour’ in Forbes magazine of 12 January 2009 and 
the article in The Australian on 20 August 2010 
entitled ‘Business demands fixed fees as revolt 
builds against billable hours’. All are available on 
the internet.
21  Biowatch Trust v Registrar, Genetic Resources and 
others 2009 (6) SA 232 (CC).
22  This is something more than the McKenzie 
friend allowed in England and a numberof other 
jurisdictions.   
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lion euros, he will recover by way of costs 
(a) court fees of 96,408 euros and lawyers’ 
fees of 274,368 euros – total 343,020 euros. 
As between lawyer and own client, there 
may be an agreement for scale fees only 
or there may be an agreement that the cli-
ent will pay more. Smaller firms tend to 
charge only scale fees. Larger firms charge 
more, often by reference to an hourly rate. 
1.7 New Zealand and Australia. New 
Zealand has opted for a hybrid regime, 
in which costs are partly fixed and partly 
tailored to the nature of the case. This is 
known as the ‘ABC 123’ system. Cases are 
classified 1, 2 or 3 according to their size 
and complexity. Each step in the action is 
classified A, B or C according to difficulty 
and time involved. The recoverable costs 
of each step in the action are then read off 
a grid. The Australian states have a variety 
of approaches. Some favour certainty and 
have scale costs, e.g. Western Australia. 
Some favour leaving costs at large, so 
that “reasonable” costs can be assessed 
after the event, e.g. New South Wales. 
1.8 England and Wales. In recent years there 
has been concern in England that litigation 
costs are neither (a) fixed and certain nor (b) 
fair and reasonable. This is for a multiplicity 
of reasons, not least the bizarre provisions 
of the inappropriately named Access to 
Justice Act 1999. Indeed the English costs 
rules fall far short of Nero’s ideal. Hence 
the Civil Litigation Costs Review which was 
conducted during 2009.

2. THE REVIEW OF CIVIL 
LITIGATION COSTS IN 
ENGLAND AND WALES

2.1 Setting up of Costs Review. The setting 
up of the Costs Review was announced by 
the then Master of the Rolls (Sir Anthony 
Clarke MR) on 3rd November 2008. The 
Review commenced on 1st January 2009. 
The terms of reference were as follows:

‘With the support of the Ministry of Justice, 
the Master of the Rolls has asked Lord 
Justice Jackson to conduct a wide ranging 
review into civil costs.

Objective

To carry out an independent review of the 
rules and principles governing the costs of 
civil litigation and to make recommenda-
tions in order to promote access to justice 
at proportionate cost.

Terms of reference:

In conducting the review Lord Justice 
Jackson will:

•  Establish how present costs rules operate 
and how they impact on the behaviour of 
both parties and lawyers.

•  Establish the effect case management 

procedures have on costs and consider 
whether changes in process and/or proce-
dure could bring about more proportion-
ate costs.

•  Have regard to previous and current re-
search into costs and funding issues; for 
example any further Government research 
into Conditional Fee Agreements - ‘No 
win, No fee’, following the scoping study.

•  Seek the views of judges, practitioners, 
Government, court users and other inter-
ested parties through both informal con-
sultation and a series of public seminars.

•  Compare the costs regime for England and 
Wales with those operating in other juris-
dictions.

•  Prepare a report setting out recommen-
dations with supporting evidence by 31 
December 2009.’

2.2 Phase 1. Phase 1 of the Costs Review 
was essentially fact finding and ran from 
January to April 2009. It involved meetings 
with large numbers of interest groups: the 
receipt of written submissions; the receipt 
of data from organisations which main-
tained records of litigation (insurers, pro-
fessional associations and others); visits 
to overseas jurisdictions, namely France, 
Germany, Hong Kong, Australia, New 
Zealand, USA and Canada. During Phase 
1, I also carried out a judicial survey. Over 
a period of four weeks every first instance 
judge was asked to record details of every 
case in which he or she made a summary 
or detailed assessment of costs. A review 
of relevant academic literature was carried 
out8 and a large number of academic law-
yers were consulted.

2.3 Preliminary Report. The product of 
Phase 1 was the Preliminary Report (PR), 
published on 8th May 2009. This report is 
available on the Judiciary of England and 
Wales website or hard copies can be pur-
chased from HMSO. The PR sets out the 
relevant facts, the evidence gathered, the is-
sues for decision and my provisional views 
on certain of the issues. The results of the 
judicial survey are set in appendices 1 to 8. 
The appendices are explained in chapter 
11.

2.4 Phase 2. Phase 2 was a consultation 
period, running from May to July 2009. It 
involved numerous public seminars and 
meetings. Several thousands of pages of 
written submissions were received. Two pi-
lot exercises on costs management were set 
up. Also a number of working groups were 
established to examine specific issues in 
depth.

2.5 Phase 3. Phase 3 ran from September 
to December 2009. This involved digesting 
and analysing the arguments deployed and 

submissions received during Phase 2, then 
writing the Final Report (FR). Also during 
Phase 3 the Civil Justice Council hosted a 
number of facilitative meetings at which 
the different stakeholder groups were able 
to debate possible matrices of fixed costs.9 
The various working groups reported back 
during Phase 3.

2.6 Product of Phase 3. The product of 
Phase 3 was the Final Report. This will be 
summarised in the next section.

3. SUMMARy OF THE REVIEW 
OF CIVIL LITIGATION COSTS 
FINAL REPORT (TAkEN FROM 
THE ExECUTIVE SUMMARy AT 
PAGES xVI-xxIV)

(i) Introduction

3.1.1 Terms of reference. The terms of ref-
erence require me to review the rules and 
principles governing the costs of civil litiga-
tion and to make recommendations in or-
der to promote access to justice at propor-
tionate cost.

3.1.2 Recommendations. My recommen-
dations are set out in this report, since all 
opinions expressed in the Preliminary 
Report were provisional only. In some areas 
of litigation costs are neither excessive nor 
disproportionate, so I do not recommend 
substantial changes. In other areas costs are 
excessive or disproportionate and I do rec-
ommend substantial changes. I also make 
recommendations in respect of funding re-
gimes, in order to promote access to justice 
at proportionate cost. The funding regimes 
affect costs and the costs rules impact upon 
funding. Neither topic can be considered in 
isolation.

(ii) Major Recommendations

3.2.1 ‘No win, no fee’ agreements. 
Conditional fee agreements (CFAs), of 
which ‘no win, no fee’ agreements are the 
most common species, have been the ma-
jor contributor to disproportionate costs in 
civil litigation in England and Wales. There 
are two key drivers of cost under such agree-
ments, being (i) the lawyer’s success fee; 
and (ii) the after-the-event (ATE) insurance 
premium that is usually taken out when a 
CFA is entered into (to cover the claimant 
against the risk of having to pay the defend-
ant’s costs). Both the success fee and the 
ATE insurance premium are presently re-
coverable from an unsuccessful defen dant.

3.2.2 Success fees and ATE insurance pre-
miums should cease to be recoverable. I 
recommend that success fees and ATE in-
surance premiums should cease to be re-
coverable from unsuccessful opponents 
in civil litigation. If this recommendation 
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is implemented, it will lead to significant 
costs savings, whilst still enabling those 
who need access to justice to obtain it. It 
will be open to clients to enter into ‘no win, 
no fee’ (or similar) agreements with their 
lawyers, but any success fee will be borne 
by the client, not the opponent.

3.2.3 Consequences for personal injuries 
litigation. The importance of ensuring that 
successful claimants are properly compen-
sated for their injuries or losses was rightly 
emphasised to me during the Costs Review. 
Indeed, it must be acknowledged that one 
of the benefits of the current CFA regime 
is that it is geared towards ensuring that 
claimants receive proper compensation. 
This, however, comes at a heavy price for 
defendants, who often have to bear a dis-
proportionate costs burden. If the current 
regime is reformed along the lines I have 
proposed, so that success fees are no longer 
recoverable from an opponent in litigation, 
lawyers will still be able to agree CFAs with 
their clients, but any success fee will be 
payable by the client. This is likely to mean 
that the success fee comes out of the dam-
ages awarded to the client.

3.2.4 Increase in general damages. In order 
to ensure that claimants are properly com-
pensated for personal injuries, and that the 
damages awarded to them (which may be 
intended to cover future medical care) are 
not substantially eaten into by legal fees, I 
recommend as a complementary measure 
that awards of general damages for pain, 
suffering and loss of amenity be increased 
by 10%, and that the maximum amount 
of damages that lawyers may deduct for 
success fees be capped at 25% of damages 
(excluding any damages referable to future 
care or future losses). In the majority of 
cases, this should leave successful claim-
ants no worse off than they are under the 
current regime, whilst at the same time en-
suring that unsuccessful defendants only 
pay normal and proportionate legal costs to 
successful claimants. It will also ensure that 
claimants have an interest in the costs be-
ing incurred on their behalf.

3.2.5 Referral fees. It is a regrettably com-
mon feature of civil litigation, in particular 
personal injuries litigation, that solicitors 
pay referral fees to claims management 
companies, before-the-event (‘BTE’) insur-

ers and other organisations to ‘buy’ cases. 
Referral fees add to the costs of litigation, 
without adding any real value to it. I recom-
mend that lawyers should not be permitted 
to pay referral fees in respect of personal 
injury cases.

3.2.6 Qualified one way costs shifting. ATE 
insurance premiums add 
considerably to the costs of 
litigation. Litigation costs 
can be reduced by taking 
away the need for ATE insur-
ance in the first place. This 
can occur if qualified one 
way costs shifting is intro-
duced, at least for certain cat-

egories of litigation in which it is presently 
common for ATE insurance to be taken out. 
By ‘qualified’ one way costs shifting I mean 
that the claimant will not be required to pay 
the defendant’s costs if the claim is unsuc-
cessful, but the defendant will be required 
to pay the claimant’s costs if it is successful. 
The qualifications to this are that unreason-
able (or otherwise unjustified) party behav-
iour may lead to a different costs order, and 
the financial resources available to the par-
ties may justify there being two way costs 
shifting in particular cases.

3.2.7 If it is accepted in principle that CFA 
success fees and ATE insurance premi-
ums should cease to be recoverable, and 
qualified one way costs shifting should be 
introduced, there will need to be further 
consultation on which categories of litiga-
tion should involve qualified one way costs 
shifting. I can certainly see the benefit of 
there being qualified one way costs shifting 
in personal injuries litigation. It seems to me 
that a person who has a meritorious claim 
for damages for personal injuries should be 
able to bring that claim, without being de-
terred by the risk of adverse costs. The same 
could be said of clinical negligence, judicial 
review and defamation claims. There may 
be other categories of civil litigation where 
qualified one way costs shifting would be 
beneficial.

3.2.8 Overall result. If the package of pro-
posed reforms summarised above is intro-
duced, there will be five consequences for 
personal injuries litigation:

• Most personal injury claimants will recov-
er more damages than they do at present, 
although some will recover less.

• Claimants will have a financial interest in 
the level of costs which are being incurred 
on their behalf.

• Claimant solicitors will still be able to 
make a reasonable profit.

• Costs payable to claimant solicitors by lia-
bility insurers will be significantly reduced.

• Costs will also become more proportion-
ate, because defendants will no longer have 
to pay success fees and ATE insurance pre-
miums.

3.2.9 Fixed costs in fast track litigation. 
Cases in the fast track are those up to a value 
of £25 000, where the trial can be concluded 
within one day. A substantial proportion of 
civil litigation is conducted in the fast track. 
I recommend that the costs recoverable for 
fast track personal injury cases be fixed. For 
other types of case I recommend that there 
be a dual system (at least for now), whereby 
costs are fixed for certain types of case, and 
in other cases there is a financial limit on 
costs recoverable (I propose that £12,000 be 
the limit for pre-trial costs). The ideal is for 
costs to be fixed in the fast track for all types 
of claim.

3.2.10 There are several advantages to the 
fixing of costs in lower value litigation. One 
is that it gives all parties certainty as to the 
costs they may recover if successful, or their 
exposure if unsuccessful. Secondly, fixing 
costs avoids the further process of costs 
assessment, or disputes over recoverable 
costs, which can in themselves generate 
further expense. Thirdly, it ensures that re-
coverable costs are proportionate. There is 
a public interest in making litigation costs 
in the fast track both proportionate and 
certain.

3.2.11 Costs Council. If a fixed costs regime 
is adopted for the fast track, the costs re-
coverable for the various types of claim will 
need to be reviewed regularly to make sure 
that they are reasonable and realistic. I pro-
pose that a Costs Council be established to 
undertake the role of reviewing fast track 
fixed costs, as well as other matters, such as 
recoverable hourly rates.

(iii) Other funding Issues
3.3.1 BTE insurance (chapter 8). BTE insur-
ance (or ‘legal expenses insurance’) is 
insurance cover for legal expenses taken 
out before an event which gives rise to civil 
litigation. It is under-used in England and 
Wales. If used more widely, it could produce 
benefits for small and medium enterprises 
(‘SMEs’) and individuals who may become 
embroiled in legal disputes.

3.3.2 Contingency fees (chapter 12). A con-
tingency fee agreement may be described as 
one under which the client’s lawyer is only 
paid if his or her client’s claim is successful, 
and then the lawyer is paid out of the settle-
ment sum or damages awarded, usually as a 
percentage of that amount. Lawyers are not 
presently permitted to act on a contingency 
fee basis in ‘contentious’ business.

3.3.3 It is my recommendation that lawyers 
should be able to enter into contingency 
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fee agreements with clients for contentious 
business, provided that:

• the unsuccessful party in the proceed-
ings, if ordered to pay the successful party’s 
costs, is only required to pay an amount for 
costs reflecting what would be a conven-
tional amount, with any difference to be 
borne by the successful party; and

• the terms on which contingency fee agree-
ments may be entered into are regulated, to 
safeguard the interests of clients.

Permitting the use of contingency fee 
agreements increases the types of litigation 
funding available to litigants, which should 
thereby increase access to justice. This will 
be of especial importance if (as proposed) 
the current CFA regime is reformed.

3.3.4 Contingency Legal Aid Fund (‘CLAF’) 
and Supplementary Legal Aid Scheme 
(‘SLAS’) (chapter 13). CLAFs and SLASs 
are self-funding and usually not-for-profit 
forms of litigation funding. They are used 
overseas (e.g. in Australia, Canada and 
Hong Kong), but on a relatively small scale. 
CLAFs or a SLAS could play a role in fund-
ing litigation, especially if the current CFA 
regime is reformed along the lines I have 
proposed. However, one of the critical mat-
ters for any CLAF or SLAS is whether a self-
funding scheme is economically viable for 
any significant number of cases. The infor-
mation I have reviewed during the Costs 
Review does not provide any strong indica-
tion of financial viability. I would, neverthe-
less, recommend that the use of CLAFs and 
SLASs as a form of legal funding for civil 
litigation be kept under review and that fi-
nancial modelling be undertaken.

(iv) Personal Injuries Litigation

3.4.1 Assessment of general damages for 
pain, suffering and loss of amenity (chapter 
21). The majority of personal injury claims 
settle before trial. Computer software sys-
tems, which calculate the level of general 
damages based on the type of injury and 
other factors, already influence settlement 
offers. Defendants’ lawyers and liability in-
surers currently operate and maintain the 
principal extant types of software used in 
the calculation of general damages. The 
complaint is sometimes made by claimant 
representatives that computer-generated 
assessments of claims for general damages 
are too low. This is said to have two adverse 
effects: (i) settlement may be delayed, thus 
increasing costs; (ii) alternatively, there may 
be under-settlement.

3.4.2 During the Costs Review I explored 
the possibility of producing a transparent 
and “neutral” calibration of existing soft-
ware systems to assist in calculating general 
damages, which could encourage the early 

settlement of personal injury claims for ac-
ceptable amounts. I believe that this is in-
deed possible, and suggest that a working 
group be set up consisting of representa-
tives of claimants, defendants, the judiciary 
and others to take this matter further.

3.4.3 Process and procedure (chapter 22). 
In recent times progress has been made to 
develop new processes for personal injuries 
litigation. The Ministry of Justice has devel-
oped a process for handling personal injury 
claims arising out of road traffic accidents 
where the amount in dispute is up to £10 
000 and liability is admitted. I recommend 
that this new process be moni-
tored, to see whether it leads to 
costs being kept proportionate, 
or whether costs in fact increase 
due to satellite litigation. I also 
encourage a productive engage-
ment, under the aegis of the 
Civil Justice Council, between 
claimant and defendant repre-
sentatives to see whether a simi-
lar procedure can be applied in other fast 
track personal injuries litigation.

3.4.4 Clinical negligence (chapter 23). 
One of the principal complaints that was 
made during the Costs Review about clini-
cal negligence actions was that pre-action 
costs were often being racked up to dis-
proportionately high levels. There may 
be a number of reasons for this (which I 
mention in chapter 23). The recommenda-
tions I have made here include increasing 
the response time for defendants to pre-
action letters from three months to four 
months (to give more time for a thorough 
investigation of the claim), and that where 
the defendant is proposing to deny liability 
it should obtain independent expert evi-
dence on liability and causation within that 
period. I also recommend that case man-
agement directions for clinical negligence 
claims be harmonised across England and 
Wales and that costs management of clini-
cal negligence cases be piloted.

(v) Some Specific Types of 
Litigation

3.5.1 Intellectual property litigation (chap-
ter 24). The creation and use of intellectual 
property (‘IP’) rights play a crucial role in 
economic activity and the owners of IP 
rights must be able to assert or defend 
them in the courts. The cost to SMEs (and 
larger enterprises) of resolving IP disputes 
can be significant. To reduce the costs of IP 
litigation, and particularly the cost to SMEs, 
I recommend that the Patents County 
Court (the ‘PCC’), which deals with lower 
value IP disputes, be reformed to provide a 
cost-effective environment for IP disputes. 

These reforms include (i) allowing costs to 
be recovered from opponents according to 
cost scales; and (ii) capping total recover-
able costs to £50 000 in contested actions 
for patent infringement, and £25 000 for all 
other cases. I also recommend that there be 
a fast track and a small claims track in the 
PCC.

3.5.2 Small business disputes (chapter 25). 
Much attention is often given to large, high-
profile disputes in the High Court (particu-
larly the Commercial Court). Yet the vast 
majority of business disputes that turn into 
civil court proceedings are between SMEs, 

or are for lower value amounts which are 
nevertheless significant to the businesses 
involved. These proceedings are brought in 
the Mercantile Courts and other courts. It is 
important that the litigation environment 
for such cases is streamlined, accessible to 
non-lawyers and cost-effective.

3.5.3 To assist bringing about such an envi-
ronment for these disputes, I recommend 
that a High Court judge should be appoint-
ed as judge in charge of the Mercantile 
Courts, whose role will include streamlin-
ing procedures and preparing a court guide 
for users of all Mercantile Courts. I also 
recommend that HMCS prepare a ‘small 
business disputes’ guide for business peo-
ple who wish to conduct lower value county 
court cases on the small claims track. The 
limits of the small claims track could be ex-
tended in cases where the parties on both 
sides are businesses.

3.5.4 Housing claims (chapter 26). The cost 
of housing claims is to some extent a func-
tion of the complexity of the substantive 
law concerning housing. A simplification 
of the law, along the lines recommended by 
the Law Commission in its reports of 2003, 
2006 and 2008, should therefore be consid-
ered. I have set out other recommendations 
of a fairly specific nature in chapter 26.

3.5.5 Large commercial claims (chapter 
27). Much large commercial litigation is 
conducted in the Commercial Court. The 
feedback that I received during the Costs 
Review indicated that there was a strong 
general level of satisfaction amongst court 
users with the current workings of the 
Commercial Court, and that it generally 
deals with proceedings in a time and cost 
efficient manner. Advances in Commercial 
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Court procedure have been made as a result 
of the efforts of the Commercial Court Long 
Trials Working Party (the “LTWP”). Many 
of the recommendations of the LTWP are 
reflected in the Admiralty & Commercial 
Courts Guide (8th edition, 2009). I do 
not recommend that any major changes 
be made to the specific workings of the 
Commercial Court, although I have made 
certain recommendations in relation to 
disclosure, the use of lists of issues as a case 
management tool and docketing of cases to 
judges.

3.5.6 Chancery litigation (chapter 28). I 
make a number of specific recommenda-
tions in relation to chancery litigation. One 
is that CPR Part 8 should be amended to en-
able actions to be assigned to the fast track 
at any time. This would enable smaller 
value chancery cases to be dealt with un-
der the economical model that applies in 
the fast track. Another recommendation is 
that there should be developed a scheme 
of benchmark costs for routine bankruptcy 
and insolvency cases.

3.5.7 Technology and Construction Court 
litigation (chapter 29). Litigation in the 
Technology and Construction Court (the 
“TCC”) is often conducted in a proportion-
ate manner, and I make only modest rec-
ommendations concerning the operation 
of that court. I do, however, recommend 
that there be a fast track in the TCC.

3.5.8 Judicial review (chapter 30). Perhaps 
the main issue in relation to judicial re-
view cases is the question of whether there 
should be qualified one way costs shifting. 
This is covered in the “major recommen-
dations” section, above. Qualified one way 
costs shifting would ensure compliance 
with the Aarhus Convention in relation to 
environmental judicial review claims. Also, 
judicial review proceedings have the ben-
efit of a “permission” stage, which filters 
out unmeritorious cases (thus reducing the 
need for two way costs shifting as a deter-
rent).

3.5.9 Nuisance cases (chapter 31). Statutory 
nuisance proceedings in the magistrates’ 
courts provide affordable redress for many 
claimants. I recommend that a greater take-
up of BTE insurance be encouraged, par-
ticularly for households. This would help to 
meet the costs of private nuisance litigation 
in the civil courts.

3.5.10 Defamation and related claims 
(chapter 32). One principal concern that 
has been expressed in relation to the costs 
of defamation proceedings and privacy cas-
es is the widespread use of CFAs with ATE 
insurance, which can impose a dispropor-
tionate costs burden on defendants. I have 
recommended that lawyers’ success fees 

and ATE insurance premiums should cease 
to be recoverable for all types of civil litiga-
tion. If this recommendation is adopted, it 
should go a substantial distance to ensur-
ing that unsuccessful defendants in such 
proceedings are not faced with a dispro-
portionate costs liability. However, such a 
measure could also reduce access to justice 
for claimants of slender means.

3.5.11 To overcome this potential problem, 
I recommend complementary measures 
for defamation and related proceedings, 
namely:

• increasing the general level of damages in 
defamation and breach of privacy proceed-
ings by 10%; and 

• introducing a regime of qualified one way 
costs shifting, under which the amount of 
costs that an unsuccessful claimant may be 
ordered to pay is a reasonable amount, re-
flective of the means of the parties and their 
conduct in the proceedings.

I also make a number of specific recom-
mendations in respect of defamation and 
related proceedings.

3.5.12 Collective actions (chapter 33). 
Collective actions are used to provide a 
means of legal redress to claimants who 
have a shared or common legal grievance. 
It is often cost-effective if such claims are 
dealt with collectively, in a single action, 
rather than by each claimant bringing his 
or her individual claim. One of the major 
issues concerning collective actions is costs 
shifting, and whether claimants (who indi-
vidually may be of modest means) should 
be required to pay the defendant’s costs in 
the event that the claim fails. Costs shifting 
can reduce access to justice, but it may also 
have the effect of weeding out unmeritori-
ous claims. My recommendation is that 
costs shifting should remain for collective 
actions (with the exception of personal in-
jury collective actions), but that the court 
should have a discretion to order otherwise 
if this will better facilitate access to justice.

3.5.13 Appeals (chapter 34). Any changes 
to the costs rules affecting appeals should 
await (and follow) changes to the costs 
rules affecting lower courts. Having said 
this, one interim measure which I recom-
mend is that where an appeal comes from a 
court or tribunal in which there is no costs 
shifting, the appellate court should have 
the power to order (i) that each party bear 
its own costs of the appeal; or (ii) that recov-
erable costs be capped at a specified sum.

(vi) Controlling the Costs of 
Litigation

 3.6.1 Pre-action protocols (chapter 35). 
There are ten pre-action protocols for spe-
cific types of litigation. By-and-large they 

perform a useful function, by encourag-
ing the early settlement of disputes, which 
thereby leads (in such cases) to the costs of 
litigation being avoided. I recommend that 
these specific protocols be retained, albeit 
with certain amendments to improve their 
operation (and to keep pre-action costs 
proportionate).

3.6.2 On the other hand, the Practice 
Direction – Pre-Action Conduct, which was 
introduced in 2009 as a general practice di-
rection for all types of litigation, is unsuita-
ble as it adopts a ‘one size fits all’ approach, 
often leading to pre-action costs being 
incurred unnecessarily (and wastefully). I 
recommend that substantial parts of this 
practice direction be repealed. Were this 
to occur, however, it would not give carte 
blanche to claimants to whom no specific 
protocol applied to act unreasonably, e.g. 
by commencing proceedings with no prior 
warning to the defendant of the claim or the 
nature of the claim. Cost sanctions will ap-
ply to curb unreasonable behaviour.

3.6.3 Alternative dispute resolution (chapter 
36). Alternative dispute resolution (‘ADR’) 
(particularly mediation) has a vital role to 
play in reducing the costs of civil disputes, 
by fomenting the early settlement of cases. 
ADR is, however, under-used. Its potential 
benefits are not as widely known as they 
should be. I therefore recommend that:

• There should be a serious campaign to 
ensure that all litigation lawyers and judges 
are properly informed of how ADR works, 
and the benefits that it can bring.

• The public and small businesses who be-
come embroiled in disputes are also made 
aware of the benefits of ADR. An authorita-
tive handbook for ADR should be prepared, 
explaining what ADR is and how it works, 
and listing reputable providers of ADR serv-
ices. This handbook should be used as the 
standard work for the training of judges and 
lawyers.

Nevertheless ADR should not be manda-
tory for all proceedings. The circumstances 
in which it should be used (and when it 
should be used) will vary from case to case, 
and much will come down to the judgment 
of experienced practitioners and the court.

3.6.4 Disclosure (chapter 37). Disclosure 
is an exercise which is necessary in many 
types of litigation, to ensure that all relevant 
evidence is brought before the court. The 
extent of disclosure has increased in recent 
times with the widespread use of electronic 
communications and electronic records. 
Disclosure can be an expensive exercise 
(particularly in higher value, complex cas-
es), and it is therefore necessary that meas-
ures be taken to ensure that the costs of 
disclosure in civil litigation do not become 
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disproportionate.

3.6.5 E-disclosure in particular has emerged 
as a new and important facet of disclosure 
generally, and I recommend that solicitors, 
barristers and judges alike be given appro-
priate training on how to conduct e-disclo-
sure efficiently.

3.6.6 I also recommend that there be a 
‘menu’ of disclosure options available for 
large commercial and similar claims, where 
the costs of standard disclosure are likely 
to be disproportionate. I would, however, 
exclude large personal injury and clinical 
negligence claims from this “menu” option, 
as standard disclosure usually works satis-
factorily in those cases.

3.6.7 Witness statements and expert evi-
dence (chapter 38). There is nothing funda-
mentally wrong with the manner in which 
evidence is currently adduced in civil litiga-
tion, by way of witness statements and ex-
pert reports. The only substantial complaint 
which is made is that in some cases the cost 
of litigation is unnecessarily increased be-
cause witness statements and expert re-
ports are unduly long. I recommend two 
measures (in appropriate cases) for curbing 
litigants’ over-enthusiasm for prolixity, be-
ing (i) case management measures to place 
controls on the content or length of state-
ments; and (ii) cost sanctions.

3.6.8 Case management (chapter 39). One 
of the points that was impressed upon me 
during the Costs Review was that judges 
should take a more robust approach to 
case management, to ensure that (realis-
tic) timetables are observed and that costs 
are kept proportionate. Case management 
can and should be an effective tool for costs 
control.

3.6.9 I recommend a number of measures 
to enhance the courts’ role and approach to 
case management, including:

• where practicable allocating cases to judg-
es who have relevant expertise;

• ensuring that, so far as possible, a case re-
mains with the same judge;

• standardising case management direc-
tions; and

• ensuring that case management confer-
ences and other interim hearings are used 
as effective occasions for case manage-
ment, and do not become formulaic hear-
ings that generate unnecessary cost (e.g. 
where directions could easily have been 
given without a hearing).

3.6.10 Costs management (chapter 40). 
Costs management is an adjunct to case 
management, whereby the court, with in-
put from the parties, actively attempts to 
control the costs of cases before it. The pri-
mary means by which costs management is 

effected is for the parties to provide budgets 

of their own costs, with those budgets being 

updated from time to time and submitted 

for approval to the court. The court then 

formulates the directions and orders which 

it makes with a view to ensuring that costs 

do not become disproportionate. It may do 

this, for example, by limiting disclosure, or 

limiting the number of witnesses.

3.6.11 Effective costs management has 

the potential to lead to the saving of costs 

(and time) in litigation. I recommend that 

lawyers and judges alike receive training in 

costs budgeting and costs management. I 

also recommend that rules be drawn up 

which set out a standard costs management 

procedure, which judges would have a dis-

cretion to adopt if the use of costs manage-

ment would appear to be beneficial in any 

particular case.

3.6.12 Part 36 offers (chapter 41). Most cases 

settle, rather than go to trial and judgment. 

It is manifestly beneficial that cases should 

settle, so as to avoid the further incurring 

of legal costs. Part 36 of the Civil Procedure 

Rules plays an important role in incen-

tivising parties to make settlement offers. 

However, Part 36 does not go far enough 

in terms of incentivising defendants to ac-

cept offers made by claimants. In order to 

provide greater incentives for defendants to 

accept settlement offers, I recommend that 

where a defendant fails to beat a claimant’s 

offer, the claimant’s recovery should be en-

hanced by 10%.

3.6.13 IT (chapter 43). IT plays an impor-

tant role in modern litigation and court 

management. It certainly has the potential 

to lower the costs of litigation, when it is im-

plemented and operating smoothly across 

the courts. I recommend that e-working, 

which is currently used only in the TCC and 

the Commercial Court, be rolled out across 

the High Court in London and (suitably 

adapted) across all county courts and dis-

trict registries. The future development and 

use of IT in civil litigation (which I would 

encourage) is a matter that will require the 

oversight and input of court users, courts 

administration staff and judges alike.

3.6.14 Summary and detailed assessments 

(chapters 44 and 45). The procedure for 

the summary assessment of costs generally 

works well, and should be retained. I do, 

however, recommend a number of specific 

improvements to the process. For detailed 

assessments, I recommend that a new for-

mat for bills of costs be developed. I also 

recommend the streamlining of the proce-

dure for detailed assessment through the 

use of IT.

4. CONCLUSION

4.1 Who decides? The FR contains 109 sepa-
rate recommendations. They are addressed 
to different constituencies and organisa-
tions: some to the MoJ, some to the judici-
ary, some to the Law Society, some to the 
Bar Council, some to the Judicial Studies 
Board, some to Her Majesty’s Court Service, 
some to the Government, some to the Rule 
Committee, etc. It will be a matter for each 
of those bodies to determine whether or 
not they accept the recommendations ad-
dressed to themselves.

4.2 The position of the Senior Judiciary. The 
Judicial Executive Board has announced 
that it supports the FR proposals as a pack-
age. It has set up a Judicial Steering Group 
to oversee implementation, in so far as mat-
ters lie within the remit of the judiciary. 

4.3 The position of the Government. The 
new Coalition Government had more press-
ing matters to address, immediately follow-
ing the General Election. It has recently an-
nounced, however, that it will go out to con-
sultation in connection with the FR recom-
mendations concerning CFAs and contin-
gency fees. The Government is still consid-
ering the other matters in the report, upon 
which it has not yet reached a decision. 
4.4 Pilot exercises. A number of pilot ex-
ercises are now being conducted at dif-
ferent court centres: costs management 
in Birmingham; concurrent evidence of 
experts in Manchester; a different form of 
costs management in defamation proceed-
ings; provisional assessment of costs in 
Leeds (to start on 1st October).

4.5 The future. It remains to be how many 
of the recommendations will ultimately be 
accepted. They are designed to fit together 
as a package. I therefore hope that over time 
the majority of recommendations will be 
implemented. If so, perhaps we can achieve 
Nero’s ideal.
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Endnotes
1  Cinnian Law 204 BC.

2  ‘Quo modo vis morborum pretia medentibus, sic 
fori tabes pecuniam advocates ferat.’
3  Best known to posterity for annexing Britain 
as a Roman province and for inspiring Robert 
Graves to write I,Claudius.
4  ‘Sublatis studiorum pretiis, etiam studia per-
itura’ Tacitus Annals Book XI, chapter VI.
5  Suetonius Lives of the Caesars Book VI, chapter 
XVII.
6  Gerichtkostengesetz vom 5 Mai 2004.
7  Gesetz über die Vergütung der Rechtsanwältin-
nen und Rechtsanwälte vom 5 Mai 2004, zulezt 
geändert am 30 Oktober 2008.
8  See PR chapter 9.
9  The course of these meetings and their results 
are described in FR chapter 15.   
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