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Peter Alexeievich Kropotkin, 

Russian geographer, zoologist, so-

cial philosopher and anarchist, 

wrote in Law and Authority (1886) that 

laws are generally considered as a medi-

cament for all evils, thus we have laws 

everywhere and for every conceivable 

thing. They regulate our private lives 

from birth through education to death; 

pretentiously dictate virtues, love, friend-

ships and fashions; ambitiously pretend 

even to neuter the vices and evils that re-

sult from human indolence and coward-

ice; etc. We are so perverted, he says, by 

this bleak existence under the ferrule of a 

law, elaborated by oppressive govern-

ment and generally administered by a 

coterie of corrupt ruling politicians that 

we seem no longer able to grasp that it is 

possible to exist otherwise than under 

such an unbearable yoke. (Ironically, 

when Tacitus declared in antiquity, cor-

ruptissima re publica plurimae leges, he 

might as well have been reflecting on our 

‘young democracy’ and its seemingly in-

exhaustible legislative endeavours.) 

But desperation and hope, Kropotkin 
said, are not long left forlorn: the history of 
human thought recalls the swing of a slow 
pendulum. Though it might take centuries, 
inevitably there dawns that moment of 
awakening when thought strains to liberate 
itself from the debilitating shackles in 
which politicians, lawyers and clerics have 
enwound it. Revolt then ensues, exposes 
the desolation in which thought was con-
strained to vegetate and emancipates it 
from thraldom. But of course, a pendulum 
is bound to its fulcrum. Therefore, 
Kropotkin says, having claimed and pro-
claimed liberty, inevitably society simply 
reconstitutes and recasts itself under 
equally oppres sive and cor rupt auth ority 
so that liberation, depressingly, never 

seems to last more 
than but a brief moment 
in time. 

Semper aliquid novi 
Africam adferre? On 17 
November 2004, Mr Thabo 
Mbeki, undaunted by the 
ebb in our own much vaunt-
ed, but somewhat hallucino-
genic ‘liberation’, in an address 
to the European Parliament in 
Strasbourg, enthused about a new 
Africa engaged in extraordinary and 
creative endeavours; a continent that 
would rid itself of the cloy-
ing legacies of colo-
nialism; a reinvent-
ed continent that 
would be its own liberator from the corrup-
tion of, and seemingly unending and 
boundless cruelties and excesses perpe-
trated by its despotic rulers; and hard at 
work to create a culture of dignity, pride 
and self-respect for all of those who live in 
it. A continent that would indeed conceive 
and deliver ‘something new’: ex Africa novi 
adferre. A paper penned by a senior United 
Nations policy adviser on humanitarian af-
fairs apparently drove Mr Mbeki to such 
fancies. Entrapped in a mesh of Afro-
pessimism, that adviser contended that, 
despite isolated, coincidental flashes of 
good news, Africa remains a horrible, des-
perate mess, damned to relive its calami-
ties in a never-ending cycle: ‘out of Africa 
there is always something depressingly fa-
miliar’. 

Even in our own little legal microcosm, 
the liberation of our law from the con-
straints of its Colonial heritage for which 
Justice Mahomed CJ so eloquently pleaded 
in years now forgotten has proven to be just 
another elusive chimera on the horizon of 
hope. Changes to the face of the judiciary 
excepted, the most distressing legacy of the 
post-1994 frenzy to correct the imbalances 

and the 
wrongs of 

the past, is a 
civil and criminal 
justice system 
brought to its 
knees by hasty, 
unimaginative 
political and so-

cial engineering. 
Inevitably, ‘ill-con-

sidered judgments’ 
(see Bernert v Absa 

Bank Ltd 2011 (3) 
SA 92 (CC) para 

93), simple 
n e g l e c t  
and, yes, 

even corrup-
tion, have constipated the courts and 
slowed the wheels of justice to a crawl. 

Even the courthouses themselves, re-
duced to dank dungeons with soiled, curl-
ing carpets, scuffed and weary furnishing, 
and with torpid, uncirculated air as fetid as 
that in a Calcutta outhouse, have collapsed 
into miserable neglect. And in mute wit-
ness thereof the as yet unpainted scars left 
by the tearing down of those magnificent, 
hand-carved Union and Republican coats 
of arms, substituted with insultingly cheap, 
plastic specimens of that beautiful post-
1994 crest, guard over many a judge presid-
ing. Bizarrely, in the midst of such decay, all 
clothed alike in sad, medieval, ecclesiasti-
cal robes, our lawyers and our judges, ad-
dressed as ‘M’Lord’ and ‘M’Lady’ as if they 
were émigré English Gentry, act out their 
respective roles to the verse and jingle of a 
cruel pantomime, penned for a bye-gone 
era by the script writers of our ancient 
Colonial Lords. So, even for us, the pendu-
lum has swung back or, more likely, by vir-
tue of simple carelessness, its motion sim-
ply wound down until time itself seemed to 
have come to rest.
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Not to deny Kropotkin his philosophies, 
Justice Mojapelo DJP, SGHC, issued a new 
Practice Manual which, for the first time in 
the annals of South African legal history ac-
tually codifies and entrenches antiquated 
and purposeless Colonial court practices 
and fashions. Proper dress for ‘junior’ 
counsel, it decrees, comprises, among oth-
ers, a black ‘stuff’ gown and a plain black, 
long sleeved jacket (not a waistcoat) with a 
collar and lapels and, for closing, ‘one or 
two black buttons at the waist’. Proper at-
tire for ‘senior’ counsel comprises, among 
others, a silk gown and a silk waist coat. 
Therefore, by the simple stroke of the pen, 
troops of ‘junior’ counsel with gowns not of 
‘stuff’, but of modern-day trevira, stuff-
gownsman’s vests and even jackets or vests 
with three or more buttons are decreed en-
tirely unfashionable! But what if counsel’s 
girth requires, for the sake of decorum, 
more than one or two black buttons to 
close the vest at the waist? And what about 
the scores of silks who wear gowns not of 
silk, but of polyester, wool or trevira? And 
who are ‘junior’ and ‘senior’ counsel? Is a 
relatively junior advocate of 12 years call, 
but fortunate enough to have won letters 
patent in the annual silk sweepstakes at the 
Bar a ‘senior’ counsel? Conversely, are obvi-
ously senior litigation attorneys and advo-
cates of 30 years call, but without letters 
patent, ‘junior’ counsel? Astonishingly, 
short on the heels of the Practice Manual, a 
modern-day magistrate, in total disregard 
of well-established custom, directed that 
advocates should robe in his court! 

Why on God’s good earth would we con-
tinue to cling to ostentatious and pompous 
trappings and badges of rank of a bye-gone 
Colonial era? To plagiarise the mystery 
thriller, The Talented Mr Ripley, is it better 
to be a fake lawyer-aristocrat than a plebe-
ian lawyer? Tracing back the history of such 
relics, it is clear that they are the bastard 
offspring of an uncomfortable union be-
tween the fashions of the pre-16th century 
English elite and the funereal, medieval 
European ecclesiastical dress. Before the 
end of the 15th century, badges of rank and 
fashions were apparently of little moment 
in law. As to standing in court, the only dis-
tinction drawn between legal counsellors 
was between Serjeants-at–Law, who had 
‘passed the Bar’, and those who had not. 
Gowns of crimson, russet and mulberry, 
lined with damask and camlet, edged in 
marten and fox fur and ranging from the 
muted to the splendid and fashionable 
adorned the curial corridors. But these 
were also the fashions of the time. As re-
corded by Sir William Dugdale in Origines 

Juridiciales, 2nd ed., lawyers then had ‘no 
order for their Apparell; … every man may 
go as him listeth, so that his Apparell pre-
tend no lightness or wantonness in the 
wearer; for, even as his Apparell doth shew 
him to be, even so shall he be esteemed 
among them’. 

However, at the dawn of the 1600’s, the 
court ‘Apparell’ of the Narcissistic and ex-
hibitionist Fops of the day had become so 
outrageous (as recorded in the Dairy of 
John Manningham of the Middle Temple) 
that the Chief Justice of the Court of the 
King’s Bench was moved to act: ‘In tymes 
past the counsellors wore gownes faced with 
satten, and some with yellowe cotton, and 
the benchers with jennet furre; now they are 
come to that pride and fantastickness that 
every one must have a velvet face, and some 
soe tricked with lace that Justice Wray in his 
tyme spake to such an odd counsellor in this 
manner: Quomodo intrasti, domine, non 
habens vestem nuptialem? Get you from the 
barre or I will put you from the barre for 
your foolish pride.’ 

Thus, the Inns of Court were moved to 
curb such shameless displays of fashion 
and indulgences in extravagance. By regu-
lation they separated the dress of legal 
counsellors from that of society and de-
creed that henceforth counsellors’ gowns 
would be full-length and of a suitably sober 
ecclesiastical cut, but not necessarily of a 
‘sad’ colour. (In the early days, clerics also 
doubled up as counsellors on the law; 
hence that cross-pollination). According to 
Sir Henry Chauncy (in The Historical 
Antiquities of Hertfordshire, 1700) mem-
bers of the Inns of Court therefore adopted 
what became known as the ‘Noble Robe’. It 
was cut from ‘stuff’ and described as ‘fac’d 
down before, guarded with two welts of 
Velvet on the Sleeves extending from the 
Shoulder to the Elbow, and another on the 
border of it’. ‘Stuff’ is grogram, a coarse fab-
ric of silk or mohair and wool, or a mixture 
of these, stiffened with gum. (Is that what 
Judge Mojapello DJP requires ‘junior’ coun-
sel to wear?) Members of the Inns were fur-
thermore directed to wear those gowns not 
only in the Inns and in court, but also in 
public when ‘walking the City’. Inevitably, 
some snobbish Benchers and Bar Leaders, 
desirous of a visible badge of standing, set a 
trend by opting for a somewhat more elab-
orate cut of the Robe and added facings of 
black velvet and tufts of silk. Not to be out-
done, the Attorney-General, the Solicitor-
General and Serjeants-at-Law adopted a 
similar gown, but because they outranked 
Benchers and Bar Leaders on the social and 
legal societal ladder, they added hanging 

sleeves to their robes. 

Of course, being the Kingdom of 

England, the Privy Council in 1637 saw fit 

to entrench class and dress differentiation 

when it ruled that lawyers shall dress in 

gowns suitable to, and would enjoy prece-

dence in court in accordance with ‘their 

places’. Thus, that artificial, but seemingly 

impenetrable elitist barrier presented by 

‘place’ discrimination was officially begat 

and in short order enthusiastically en-

forced by all the courts and the Inns.

The Attorney-General and the Solicitor-

General, servants of the Crown, were ap-

pointed by the monarch under letters pat-

ent and were therefore known as King’s (or 

Queen’s) Counsel in the Ordinary. 

According to those patents they enjoyed 

precedence over all lawyers in court. 

Serjeants-at-Law, the first recognisable or-

der of independent lawyers, were created 

by a Writ of Summons issued under the 

Great Seal of the Realm. Serjeants had ex-

clusive audience in most common law 

courts and in the remainder of the courts 

enjoyed precedence over other lawyers. 

Occasionally such other lawyers were per-

mitted to assist Serjeants in special cases, 

but only if they had ‘passed the Bar’. These 

other lawyers eventually became known as 

outer or ‘utter’ barristers because they were 

confined to the Outer Bar at court. However, 

commensurate with the broadening of the 

right of audience of utter barristers in the 

courts, the role and importance of Serjeants 

declined. The death knell for Serjeants 

probably came in 1596 when Sir Francis 

Bacon, then an established and reputable 

lawyer in private practice, persuaded his 

benefactor, Queen Elizabeth I, to appoint 

him as Queen’s Counsel Extraordinary; a 

new creation that would give him prece-

dence in the courts over even the most se-

nior Serjeant. Despite furious objection, Sir 

Bacon was so created, but he was not im-

mediately granted letters patent. In a prec-

edent setting step generally considered as 

having created the institution of King’s 

Counsel at the Bar, King James I did grant 

Bacon that patent in 1604, but it was prob-

ably intended as a precursor to his appoint-

ment as Solicitor-General in 1607. 

Nevertheless, James I thereafter created 

at least one other King’s Counsel 

Extraordinary. Following that precedent, 

Charles I created four during his reign and 

William IV on average about nine during 

each year of his reign. Inevitably, by 1846, 

when utter barristers had acquired audi-

ence in all of the courts in the Realm, the 

order of Serjeants simply lost its relevance 
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and no further such appointments were 

made. The last surviving Serjeant passed 

away in about 1917. 

According to legend, at the death of 

Charles II in 1685, or at the death of Queen 

Mary II in 1694, or at the death of Queen 

Anne in 1714, the Bar was either bullied 

into, or voluntarily descended into mourn-

ing. In a public display of sorrow, the Bar 

put aside the Noble Robe in favour of one 

somewhat more sober. The latter had 

pleated shoulders and bell shaped sleeves, 

drawn up above the elbows with cords and 

secured by buttons. Benchers, Bar Leaders, 

the Attorney-General, the Solicitor-General 

and Serjeants-at-Law, not desirous of being 

confused with utter barristers, adopted a 

slightly different robe that had a flap collar 

and closed sleeves with an arm opening 

half-way up the sleeve. (And, as it has been 

said, the Bar has been in mourning ever 

since, for even today we wear those robes.) 

But never mind mourning; if the truth be 

told, the Mourning Gown was for other rea-

sons happily embraced and few barristers 

reverted to the Noble Gown even when it 

was safe to ascend from grief to normality. 

Mourning Gowns were in 1697 eminently 

affordable at 15 shillings apiece, whereas 

the Noble Gown cost a princely sum of £15. 

Mourning Dress was, however, not gen-

erally welcomed. Sir Chauncy wrote, ‘’tis 

Great Pity, and it seems very ominous that 

these learned Men should now decline this 

Noble Robe, and wear a scandalous Livery 

which resemble those that Bearers wear at 

Funerals, as though the Law lay a-dying: 

However it is greatly hoped, That that wor-

thy Patron of the Law, Sir John Holt, the 

present Lord Chief Justice, will thoroughly 

reform this ill practice, and that none of the 

Reverend Sages of the Law will suffer those 

Gentlemen to share in the profit and advan-

tage of the Profession which they scandalize 

by devesting it of that Ancient Robe, and in-

troducing an ignominious Habit in the 

room of it’. Chief Holt harkened the call and 

fumed that henceforth the wearing of that 

‘scandalous Livery’ would summarily be 

met with a fine of ‘£15 a man’. In the long 

run, however, he was outlived by the Bar’s 

firm resolve ‘to remain in mourning’. 

Just to show that, at times, there is a 

pendulum and that it does swing, a court 

dress consultation was conducted in 

England in 2003. The results were never 

published. It is rumoured that it was ‘kicked 

into the long grass’ by the then Lord 

Chancellor, Lord Falconer of Thoroton, a 

retentionist, as popular public opinion fa-

voured abolition. Lord Falconer was, how-

ever, not completely immune to criticism, 
particularly that of the more personal kind. 
In their comic operetta, Iolanthe, Gilbert & 
Sullivan mockingly lampooned the House 
of Lords and the Lord Chancellor as grossly 
overdressed bastions of the ineffective, the 
privileged and the dim-witted. In reaction 
to the general public mirth that followed in 
the wake of its production, Lord Falconer 
was reportedly sufficiently disturbed to de-
clare that his own office ought to be re-
formed extensively or disbanded. So too, as 
a result broad and justifiable criticism, the 
appointment of Queen’s Counsel in 
England was suspended in 2003. It was 
widely expected that the institution of silk 
would be abolished. However, a vigorous 
campaign was mounted (by QC’s) in de-
fence of the institution, among others, on 
the pretext that the institution was a means 
whereby the most able barristers from eth-
nic minorities could overcome entrenched 
prejudices and discrimination. Predictably, 
cry discrimination, irrespective of whether 
it is warranted, and the focus of any vote-
counting, ruling party would with alacrity 
switch from abolition to something osten-
sibly more politically correct, namely re-
form. Thus silk hangs on.

By contrast to this enduring English 
farce, the mere notion of formal court dress 
and badges of rank would in the USA be 
met with shear astonishment if not out-
right ridicule. There, judges of the State and 
Federal courts are free to select their own 
courtroom attire, but such formal court 
dress is in the event often a rarity. 
Nevertheless, even the USA has seen its 
share of lawyerly eccentricities. In 1994, 
William Rehnquist, Chief Justice of the 
United States, added four gold bars to each 
sleeve of his gown. That change was, how-
ever, his own innovation and was rumoured 
to have been inspired by the extravagant 
court costume of the Lord Chancellor in 
operetta, Iolanthe. More than likely, being a 
great Gilbert & Sullivan fan, the Chief was 
just plain mischievous. 

Locally, nothing has publically been 
said about robes but there has been move-
ment to reinvent the institution of silk; 
even the Legal Practitioners Bill proposed 
an absurd creation styled a ‘Senior Legal 
Practitioner’, which was presumably in-
tended to replace ‘Senior Counsel’. One 
would think that any legal practitioner, af-
ter years in practice, would inevitably be 
seen as a senior practitioner? Abolitionists 
such as Owen Rogers SC of the Cape Bar 
have also made their positions known, and 
in no uncertain terms. Braver yet is the 
NGHC application launched by Ms 

Roshnee Mansingh of the Johannesburg 
Bar in April 2011. In that application she 
seeks, in essence, an order declaring all let-
ters patent granted by the President since 
1994 are unconstitutional.

Personally, I am also of the view that 
robes and the institution of silk have out-
lived any conceivable value that they might 
once have had. Robes and silk are in any 
event decidedly un-African; but if there is 
any real cause for their retention then, in 
order to facilitate our liberation from 
Colonialism, they must be Africanised. I 
would certainly suggest a simple, black 
Mandela-style shirt or, seeing that Islam 
has already taken a firm foothold in the 
South, a practical white, North African 
Dishdashah, Gandora or Thawb, or a co-
lourful Nigerian agbada or Malawian 
chitenje. And while we are at it, we could 
also substitute this alien institution of silk 
with the traditional institution of ‘ring-
koppe’. If my pidgin Fanakalo has not de-
serted me, ‘MaKadebona’ is Zulu for ‘one 
who has seen it all’ and it implies wisdom 
and experience acquired with age. It would 
be an appropriate, truly African substitute 
for that Colonial relic of silk. We could even 
abbreviate it to ‘uMK’ so as to imbue it with 
an air of legal militancy but at the same 
time to distinguish us from the members of 
that other debating society. Perhaps the 
SGHC Practice Manual could also be 
amended to decree that all uMK’s shall 
henceforth, in accordance with the old cus-
tom, fashion a permanent ring of resin in 
their hair (at least, those who still have 
some). An uMK’s African robe could, for ex-
ample, also be embellished with a lion-skin 
cape; an adornment that would overnight 
resolve the over-supply of lions brought 
about by the ban on ‘canned’ lion hunting. 
On the other hand, why don’t we simply 
discard all of these dated and antiquated 
relics of Colonialism and focus on the de-
livery of excellence? After all, the medical 
profession, for example, abandoned their 
ensemble of white Safari suits and white-
walled Grasshoppers for everyday casuals 
years ago and that notwithstanding, most 
of us still trust them unreservedly for the 
treatment of our ailments. Even our sacro-
sanct chambers of parliament today show-
case raucous, toyi-toying and ululating 
parliamentarians in joyful, multi-coloured 
African garb rather than the mortician’s 
quintessential Homburg and Mourning 
Suit of old. Why should we be compelled to 
dress up in funereal, Colonialist court at-
tire? Or are we destined forever to play-act 
‘Bearers at a Funeral as though our Law lay 
a-dying’?  
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