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1.Don’t believe those who say that the Unit-
ed Kingdom has no constitution. Or that 
its constitution is merely political and not 
legal. The UK’s constitutional foundations 
are deeply-rooted and well-established, 
although it is right to say that they are not 
set out in any single document. Nor is it 
accurate to say that the British constitu-
tion is unwritten. Some of it is based upon 
settled expectations arising from conven-
tional patterns of political behaviour. Yet a 
great deal of its content is based on written 
sources, including statutes and decided 
cases (the common law). Importantly, the 
constitution is also based upon deeply-
rooted principles that form the basis of 
any constitutional democracy properly so-
called - principles such as the primacy of 
representative government, the presump-
tion of liberty, the rule of law and equality. 

2. These different strands – deriving from 
written sources, settled behavioural pat-
terns and fundamental principles – al-
though not contained in any single over-
riding text, interweave to form a sturdy 
fabric of democratic constitutionalism. 
Compared to countries with written con-
stitutional texts, the UK constitutional ar-
rangements are perhaps more flexible, but 
nevertheless by no means unconstrained. 

3. The growth of administrative law from 
the middle of the 20th century provides an 
exemplification of common law incremen-
tal development at its most fluid. Up until 
then virtually any grant of broad discretion-
ary power, conferred on a public official by 
Parliament, was held to be judge-proof. 
The cases from the 1960’s on which chal-
lenged that assumption are well-known. 
They did not simply set out ungrounded 
notions of fair dealing, in a constitutional 
vacuum. The courts in those cases were 
engaged in defining the scope and limits of 
the UK’s constitutional democracy, setting 
out the normative standards against which 
to judge the acts of public bodies.

4. At the outset of this period of judicial 
activism it was not easy to extrapolate the 
organisational principles lying behind the 
burst of administrative law cases. Eventual-
ly it became clear that judicial review of ad-
ministrative action was based upon three 
principal ‘grounds’: Illegality, procedural 
unfairness and irrationality (or unreasona-
bleness)1.

5. These grounds, as Hugh Corder’s paper* 
indicates, provided an outline for the con-
stitutional right to administrative justice 
in South Africa’s constitutions of 1994 and 
1996, which has since been exported else-
where in Africa, the Carribean and also 
to Europe under the terms of the recently 
adopted Charter of Rights of the European 
Union.

6.  Although the English grounds of re-
view lack express constitutional backing, 
and were rarely expressed in constitu-
tional language, they do engage principles 
which must apply in any democratic state. 
The ground of illegality is fundamental 
to the rule of law, which requires laws to 
be obeyed both by private individuals 
and those performing public functions. 
It also underlines the fact that discretion-
ary power can never be entirely unfettered 
and must always be exercised according to 
the policy and objects of the statute which 
gave it life.2 The rule of law and judicial 
independence underly the requirement 
of procedural fairness. And the notion of 
reasonableness or rationality supports the 
rule of law in its opposition to the arbitrary 
exercise of power.

7.  To confine all of UK administrative law 
into the three categories of illegality, proce-
dural fairness and unreasonableness does 
not fully do justice to the various directions 
in which the subject has moved of late. 
There are some principles that overlap the 
three grounds. Such as that discretion may 

not be fettered. A fettered discretion may 
be considered illegal, in that the decision-
maker wrongly misconstrued his powers. 
Or it may be seen as a decision which vio-
lated procedural fairness, to the extent that 
the decision-maker was not open to repre-
sentations to change his mind. Or it may be 
seen as a purely unreasonable decision by 
virtue of its obstinate inflexibility.

8. Similarly, the more recent development 
of the notion of the legitimate expectation 
may have effects which are in the realm of 
both procedure and substance. It was ini-
tially said that a legitimate expectation en-
gendered by the decision-maker could not 
be disappointed without a hearing . Later, 
it has been held that in some circumstanc-
es the substance of the expectation itself 
cannot be withdrawn, hearing or no.3

9. Since the mid-nineties the courts have 
added to their armoury of grounds of ju-
dicial review by expressly recognising and 
applying implied constitutional rights, 
such as the rule of law and freedom of ex-
pression. These rights are presumed to ap-
ply unless the legislation states clearly to 
the contrary. In this way a prison governor, 
acting under broad discretionary power, 
was held to have acted unlawfully in pre-
venting a prisoner from communicating 
with his lawyer, on the ground that access 
to justice was a  ‘constitutional right .‘4

10.  In 1998,The Human Rights Act incor-
porated into UK law the specific rights un-
der the European Convention on Human 
Rights. That Act adds an important dimen-
sion to the UK’s administrative law, permit-
ting the courts to invalidate the acts of all 
those exercising public functions (a much 
litigated phrase) which offend the civil and 
political rights set out in the Convention.

11. In respect of legislation, however, the 
sovereignty of Parliament is retained to 
the extent that the courts are not author-
ised to strike down Acts of Parliament but 
only to make a  ‘declaration of incompat-
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ibility.‘ However, the Act provides that all 
legislation is to be interpreted as being in 
conformity with Convention rights  ‘where 
possible’. Where such an interpretation is 
not possible, and a declaration of incom-
patibility is made, there is a fast-track pro-
vision to remedy the defect and the govern-
ment has until now amended the offending 
legislation to conform with Convention 
rights.

12.  The lack of both constitutionalisation 
and codification of UK administrative law 
has the obvious disadvantage of making 
it less available to the public. We have to 
scour textbooks and decided cases to dis-
cover the principles of judicial review rath-
er than having them available, as in South 
Africa, in a written constitution and a stat-
ute. There is evidence that our principles of 
administrative law are not being sufficient-
ly implemented due to lack of knowledge 
of its content and requirements5. Does a 
complicated statute codifiying the princi-
ples and procedures of judicial review over-
come such ignorance? 

13.  The normal argument against codifica-
tion is that a code inhibits the flexible de-
velopment of the law. But of course that de-
pends whether the relevant code is drafted 
so as to permit or prevent other grounds of 
review to develop in the future. For exam-
ple, section 6(2)(i) of the South African Pro-
motion of Administrative Justice Act 2000 
(PAJA) does permit  ‘other ‘ grounds of re-
view to develop in addition to the extensive 
list provided. Does such a section realisti-
cally allow development of new grounds of 
review? 

14. As the drafters of PAJA must have 
soon realised, the delineation of the three 
grounds of review does not in itself per-
mit automatic application to an individual 
case. Even the ground of ‘illegality’ which 
seems in abstract relatively straightfor-
ward, does not in itself tell the decision-
maker what considerations to a decision 
may be relevant or irrelevant; whether 
resort should be had to original intent, or 
whether a statute is  ‘always speaking;’ the 
extent to which the statute should be in-
terpreted in accordance with principles of 
international law.6

15.  There have recently been some inter-
esting UK cases on the question whether 
a duty set out in a statute was  ‘manda-
tory ‘ (directly enforceable on the part of 
the claimant) or merely a  ‘target duty’ (a 
mere aspiration rather than an obligation). 
These cases echo the issues raised in the 
socio-economic rights under South Africa’s 
constitution.7

16. The ground of procedural fairness, 
too, is not cut and dried. English law has 

not yet committed itself firmly to a right 
to reasons (unlike South Africa, where the 
constitutional right to administrative justice 
includes the right to reasons), although 
many statutes provide such a right in respect 
of individual areas of public administration. 
Nor has the English common law provided 
any clear right to government information 
(another constitutional right in South 
Africa), although that right has (with 
some exemptions) been provided through 
statute.8

17.  The ground of unreasonableness is 
more problematic and always will be. This 
is because it invariably involves a clash 
of constitutional principles. On the one 
hand, as has been said above, the rule of 
law requires decisions not to be arbitrary 
and there is a constitutional presumption 
of liberty. On the other hand, the separa-
tion of powers, together with the princi-
ple of representative government, limits 
the authority of the courts to make deci-
sions of ‘policy’. Policy is a matter for the 
elected representatives to decide, for it is 
they who are invested with the authority 
to make utilitarian calculations of social, 
economic or political preference.9 Courts 
should not decide the siting of an airport, 
levels and rates of taxation, or whether 
a nation should renew its nuclear power 
capacity or its nuclear warheads. Why so? 
Because these decisions, based as they are 
upon estimates of the greatest good are, in 
our democratic system, rightfully taken by 
the greatest number. The expression of the 
majority is appropriate for deciding those 
issues and is checked by the opportunity 
of the electorate to reject a decision-maker 
who does not faithfully reflect their wishes.

18.  There is another argument for judicial 
restraint that rests not upon constitutional 
incapacity but from institutional incapac-
ity. It asserts that there are limits to the 
adversarial decision-making process ide-
ally to decide certain questions. Certain 
matters are not ‘amenable’ to the judicial 
process, because the court lacks expertise, 
or because the matter is ‘polycentric’, or 
cannot be decided by objective principles. 
Thus where the Secretary of State had the 
power to decide whether the expenditure 
of local authorities had been ‘excessive,’ 
and to penalise them if it had been, the 
House of Lords held that the decision was 
not suited to judicial determination be-
cause of the absence of ‘objective criteria‘ 
by which to determine the extent of exces-
sive expenditure.10 Similar argument pre-
vented the court from challenging a deci-
sion as to whether, after 9/11, the UK Gov-
ernment could rightly declare that there 
was a  ‘public emergency threatening the 
life of the Nation’.11

19.  These obstacles to judicial intervention 
have not meant that the substance of ad-
ministrative decisions is entirely immune 
from judicial review. The famous Wednes-
bury formulation – ‘so unreasonable that 
no reasonable authority may so decide‘12 
– may inhibit judicial intervention but it 
has not entirely prevented it. Examination 
of the case-law reveals that the courts have 
not been shy to intervene when decisions 
are devoid of logic, are uncertain in their 
application, are arrived at under mistake of 
material fact or unsupported by evidence, 
where they are inconsistent or otherwise 
unequal in their application, and where 
they are, pure and simply, unduly and un-
necessarily oppressive (such as an exces-
sive penalty or condition attached to a 
planning permission).13

20.  Although the double-unreasonable-
ness Wednesbury formulation has not been 
jettisoned, it has been redefined, refined 
and in some cases replaced. 

21.  While by no means permitting ‘correct-
ness review’, the clumsy Wednesbury for-
mulation has been redefined as  ‘a decision 
within the range of reasonable responses‘.14

22. It has been refined by permitting a more 
‘intense scrutiny’ in decisions involving 
common law human rights. This is because 
such rights are presumed and the burden is 
placed upon the public decision-maker to 
justify their incursion.15

23. Where rights under the European Con-
vention are in play, and the government 
seeks to justify their exclusion, the courts 
engage in an exercise more intense than 
that of the mere assessment of ‘fair bal-
ance’ involved in judging unreasonable-
ness. The principle of proportionality then 
comes into play, asking whether the ac-
tion pursues a legitimate aim (such as the 
pursuit of national security); whether the 
means employed are capable of achieving 
that aim ( ‘rational connection’),, whether 
a less restrictive alternative might have 
been employed and whether the measure 
is not merely desirable but fulfils a pressing 
need.16

24.  Outside of the area of Convention 
rights, and also European Union law, UK 
courts have not yet rejected the notion of 
unreasonableness in favour of proportion-
ality. The Wednesbury definition may have 
been softened, and more intense scrutiny 
applied in common law human rights cas-
es, but in ‘ordinary’ domestic cases unrea-
sonableness still applies. While this may 
be right for most of the cases where a cer-
tain measure of deference is required (for 
reasons mentioned above), I believe that 
proportionality provides a legitimate test 
for judicial intervention in one category of 
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... the courts have made great strides 
in asserting their legitimate role in 
probing official action so as to ensure 
that power is not abused ...

case under the general head of unreasona-

bleness, namely, where the decision that is 

challenged is unduly oppressive, burden-

some or onerous in respect of the claim-

ant’s rights or fundamental interests. Un-

like the notion of reasonableness, propor-

tionality underscores the notion that the 

conferment of power does not necessar-

ily sanction the infliction of unnecessary 

hardship. It also provides a more sophisti-

cated and structured method of deciding 

whether its strictures have been properly 

observed than can be achieved under the 

vague moral incantation of unreasonable-

ness.

25.  While respecting the need for courts 

to observe their constitutional and insti-

tutional limits, we should recall the late 

and great South African scholar Etienne 

Mureinik who identified a fundamental 

shift in South Africa’s democratic culture 

from what he called a  ‘culture of author-

ity‘ to a  ‘culture of justification‘17. This is 

surely true for the UK as well. Even in re-

spect of decisions that may ideally be un-

suited to judicial resolution, the culture of 

justification does not permit our courts to 

renounce their responsibility to challenge 

decisions that are devoid of logic, based 

upon mistake of material fact, or otherwise 

not properly justified. Judges always pos-

sess the capacity to probe the evidence and 

assess whether the reasons and motives 

for decisions rationally relate to their aims. 

These tasks are central to judicial expertise; 

do not require undue deference or political 

approval for their legitimacy and are in-

deed what judges do best.

26.  Although clear trends are not easy to 

discern there are signs that in matters of 

substance, despite the reluctance to jetti-

son unreasonableness in favour of propor-
tionality, the UK courts are indeed increas-
ingly aware of the need to implement the 
culture of justification. Even in relation to 
decisions involving high national policy 
courts are able, and indeed obliged, to in-
sist that all decisions conform to the scope 
of the decision-maker’s relevant power or 
duty; to constitutional principles such as 
the rule of law or equality (unless the stat-
ute speaks clearly to the contrary), and 
have been arrived at by the common law 
standards of procedural fairness. For ex-
ample, a recent challenge to a government 
review which reversed the  
‘high policy ‘ against nuclear 
power was struck down by the 
Administrative Court on the 
ground that the review was so 
deficient in content and form 
that its process was  ‘manifestly 
unfair‘.18 

27. On the other hand, a much more def-

erential approach was shown when the 

Director of the Serious Fraud Office (‘the 

Director‘) decided to abandon an investi-

gation into allegations of bribery and cor-

ruption by BAE Systems Ltd. ( ‘BAE ‘), in re-

lation to contracts for Al-Yamamah military 

aircraft with the Kingdom of Saudi Arabia19. 

The Director had yielded to a threat from 

Saudi officials that if the investigation were 

to continue the Saudi government would 

cancel a proposed order for Eurofighter Ty-

phoon aircraft and withdraw security and 

intelligence co-operation with the United 

Kingdom. 

28. Both the Director and the Attorney Gen-

eral had previously stood up to the urgings 

of the Prime Minister and the Foreign and 

Defence Secretaries of State to drop the in-

vestigation. The Director again held firm 

when the Attorney General considered that 

the investigation was not justified by the 

available evidence. Just at the point when 

the trail of investigation was extended to 

Swiss bank accounts, the Director was per-

suaded to drop the case on the advice par-

ticularly of the British Ambassador to Saudi 

Arabia that national security (‘British lives 

on British streets’) would be imperilled if 

the threat were carried out. The Director’s 

decision was challenged through judicial 

review by Corner House Research Ltd and 

the Campaign Against the Arms Trade.

29. The Divisional Court held that the Di-
rector had not paid sufficient regard to 
the danger to the rule of law in submitting 
to the threat20. On appeal, however, The 
House of Lords held that the Director’s de-
cision was not amenable to judicial review. 

30. Both South Africa and the United King-
dom recognise that there is both a need for 
administrative justice and for courts not to 
trespass on the ground of other branches 
of government. There is no magic formula 
for achieving that balance. However, the 
courts have made great strides in assert-
ing their legitimate role in probing official 
action so as to ensure that power is not 
abused and that every individual is treated 
by a public authority with the respect and 
right to equal dignity that is a necessary re-
quirement of any democratic society prop-
erly so-called. 
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