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The duty of the State to protect 
its citizens from harm by oth-
ers is now well-recognised. 

The criminal law, inevitably, forms 
part of the protection and, if the 
criminal law is to be enforced effec-
tively, the role of the prosecutor can 
be pivotal. Whilst some of us retain 
the increasingly anachronistic right 
for private individuals to bring crim-
inal proceedings, the vast majority of 
cases that enter the criminal justice 
system do so at the instigation of the 
public prosecutor. And it is the role 
of the public prosecutor in deciding 
whether or not to prosecute that I 
want to explore in this paper. 

The decision whether to bring criminal 
proceedings is an important one in the 
criminal justice system. Authorising a 
criminal charge can have a devastating 
effect on a defendant’s life. It can lead to 
questions concerning their continuing 
liberty pending trial; their employment; 
their being socially cast out.. And of course 

it subjects the individual concerned to the 
criminal process. Little wonder then that 
many of us pay great heed to the test that 
needs to be applied in deciding whether to 
institute proceedings. 

Broadly speaking, criminal justice 
systems divide into two; those which apply 

– at least on paper – a rigid threshold for 
criminal proceedings based solely on the 
sufficiency of evidence; and those which 
apply a secondary threshold which is 
based on the notion that the prosecutor 
has a discretion not to bring charges, 
notwithstanding the strength of the 
evidence. 

Applying a public interest test when 

deciding whether to prosecute is the usual 

means by which those responsible give 

effect to the exercise of discretion in the 

decision-making process. For centuries in 

England and Wales, entry into the criminal 

justice system has been based on this so-

called ‘expediency’ principle, as distinct 

from an approach whereby a prosecution 

is based solely on the need to pass a 

given evidential threshold – the so-called 

‘legality’ principle. 

As far as the public prosecutor is 

concerned, as early as 1886, it was declared 

that the Director of Public Prosecutions 

should consider prosecution following 

the commission of an offence where it 

‘is required in the public interest’. This 

declaration of discretion and its alignment 

with the concept of the 

public interest has been the 

formal yardstick for public 

prosecutions ever since. 

The paradigm exposition of 

the extent of the prosecutor’s 

discretion remains that given 

by the then Attorney General, 

Sir Hartley Shawcross, in the 

House of Commons on 29 

January 1951:

‘It has never been the rule in 

this country – I hope it never will be – that sus-

pected criminal offences must automatically 

be the subject of prosecution. Indeed, the very 

first regulations under which the Director of 

Public Prosecutions worked provided that he 

should intervene to prosecute, amongst other 

cases: wherever it appears that the offence or 

the circumstances of its commission is or are of 

such a character that a prosecution in respect 

therefore is required in the public interest. 

That is still the dominant consideration.

‘So, under the tradition of our criminal law the 

position is that the Attorney General and the 

Director of Public Prosecutions only intervene 

to direct a prosecution when they consider it 

in the public interest so to do.’ 

He went on to endorse Sir John Simon’s 
more trenchant defence in 1925 of the 
discretion given to the Law Officers of the 
Crown when he said:

‘(t)here is no greater nonsense talked about 

the Attorney General’s duty than that sug-

gestion that in all cases the Attorney General 

ought to decide to prosecute merely because 

he thinks there is what the lawyers call ‘a 

case’. It is not true, and no-one who has held 

that office supposes that it is.’  

To avoid any doubt, Sir Hartley made it 
clear that the discretion not to prosecute 
covered more than simply the insufficiency 
of evidence.

‘It is not always in the public interest to go 

through the whole process of the criminal law 

if, at the end of the day, perhaps because of 

mitigating circumstances, perhaps because 

of what the defendant has already suffered, 

only a nominal penalty is likely to be imposed. 

And almost every day in particular cases, and 

where guilt has been admitted, I decide that 

the interests of public justice will be sufficient-

ly served not by prosecuting, but perhaps by 

causing a warning to be administered instead.

‘Sometimes, of course, the considerations may 

be wider still. Prosecution may involve a ques-

tion of public policy or national, or sometimes, 

international,  concern.’ 

Put in a way that has provided the 
foundation for the role of the Director of 
Public Prosecutions since:

‘…the true doctrine is that it is the duty of 
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an Attorney General, in deciding whether or 

not to authorise the prosecution, to acquaint 

himself with all the relevant facts, including, 

for instance, the effect which the prosecution, 

successful or unsuccessful as the case may be, 

would have upon public morale and order, 

and with any other considerations affecting 

public policy.’ 

CODIFyING THE DECISION-
MAkING PROCESS 

Building on the previously compiled 

Attorney General’s Guidelines which had 

effectively set out the considerations to 

bear in mind when deciding whether 

to prosecute, the first Director of Public 

Prosecutions of the modern era used the 

requirement placed on him by section 10 

of the Prosecution of Offences Act 1985 to 

craft the Code for Crown Prosecutors. There 

he set out the principles that prosecutors 

should follow in the decision-making 

process: an evidential sufficiency stage 

and a public interest stage. Both stages 

had to be met before a prosecution could 

be started or continued. Prominent in the 

Code were the public interest factors that 

should be borne in mind under the second 

stage of the Test when deciding whether or 

not to prosecute. 

The Code is laid before Parliament every 

year and is now, 25 years after the creation 

of the Crown Prosecution Service, in its 

sixth edition. 

The evidential stage of the Full Code Test 

is clear: no-one has seriously suggested 

that the threshold for evidential sufficiency 

of a ‘realistic prospect of conviction’ is 

inappropriate, balancing as it does the 

need to ensure that individuals should not 

be prosecuted where the evidence does 

not support a conviction while not setting 

the standard so high that probably guilty 

people escape justice completely. 

However, the articulation of the public 

interest discretion has largely gone 

unnoticed. This is perhaps surprising. 

After all, the exercise of discretion is 

potentially the most sensitive part of 

the decision-making process. Broad, 

unfettered discretion can lead to wholesale 

inconsistency. Without guidance as to 

the factors that should properly be borne 

in mind, decision-making can become 

capricious and discriminatory. 

As I have publicly pointed out, there 

remains the real possibility that the bad 

exercise of discretion generates public 

mistrust. In my Annual Lecture of 2009, I 

explained:

‘…there are risks attached to the exercise 

of discretion. Whilst, in appropriate circum-

stances, it can be a force for good, poorly 

exercised discretion can mask corruption and 

malevolence. Let me offer an example: two 

cases of theft of a small amount of money are 

presented to the prosecutor. It may well be 

entirely correct for the prosecutor to decide to 

prosecute in one case but not in the other. But 

let us add some characteristics to our two fic-

tional offenders. One is white; one is not. One 

is Christian; one is not. One is heterosexual; 

one is not. 

‘It is the bad decisions which are taken on the 

basis of inappropriate factors – be they based 

on the offender, the victim, the offence, or 

indeed the personal views of the prosecutor 

– which may be hidden under the respectable 

cloak of discretion.’ 

These are real issues of concern for 

all of us who believe that the exercise of 

discretion should always be in accordance 

with the rule of law. No matter what the 

specific considerations are under the public 

interest discretion, and I am certain that we 

can debate the precise details in perpetuity, 

the reality is that, if the underpinning 

discretion is exercised badly, all that we 

hold dear around certainty and honesty in 

the criminal law starts to fall away. 

Therefore, in order to ensure that 

the grant of discretion does not carry 

in its shadows an inconsistent and 

unlawful approach to deciding whether 

to prosecute, any expediency-based 

criminal justice system must 

put in place checks to guard 

against the wrongful exercise of 

discretionary power. 

Those checks start with 

me as Director of Public 

Prosecutions and Head of the 

Crown Prosecution Service. In 

the practical world, I cannot 

verify the quality of each 

casework decision: the CPS 

prosecutes over 1 million 

defendants each year and the 

law states that prosecutors 

whom I employ act in my 

name. However, I do demand that 

managers adopt quality assurance regimes 

that allow me to have confidence that the 

vast majority of decisions taken are correct 

– and that includes an assessment of the 

exercise of discretion. 

Thereafter, there are two further 

safeguards; the public and the courts. 

As far as the public is concerned, 

individuals affected by the decisions 

that the prosecutor takes have a right to 

challenge them and, in any event, to bring 

instances of poor decision making to my 

attention. The way in which we review and 

re-review cases is more searching now than 

it has ever been. 

Where an aggrieved individual is 

still dissatisfied, he or she can go to the 

Administrative Court, which has developed 

a healthy jurisprudence that increasingly 

allows consideration of decisions not 

to prosecute - decisions which, by their 

nature, often go unseen by the public and 

thereby give greater rise to the potential for 

injustice. In addition, public prosecutors 

must apply the Human Rights Act 1998 at 

each stage of a case, thereby allowing the 

courts a further oversight role when there 

is a suggestion that this duty has not been 

complied with in the decision-making 

process.  

By way of example, as recently as last 

year, the Appellate Committee of the House 

of Lords in its final set of Opinions in the 

Chamber directed me to promulgate the 

public interest considerations that I apply 

in cases of assisted suicide. 

These mechanisms provide a bulwark 

against poor decision-making and the 

inappropriate exercise of discretion. But 

they still leave unanswered the criticism 

that by its very nature the discretionary 

exercise of power is inconsistent with the 

doctrine of legal certainty and therefore 

offends against the absolute requirement 

for the individual to know whether, in any 

given circumstance, he or she faces the 

likelihood of prosecution. 
To that conundrum there is of course 

no simple answer. The often cited benefit 
of a legality-based approach is that people 
who break the criminal law know whether 
they will be prosecuted: the uncertainty is 
removed. But the simple application of the 
criminal law carries with it the danger of 
injustice – not in the academic sense that 
the law has been broken, but in the very 
real and human sense that the particular 
individual concerned may not merit 

Therefore, in order to ensure that the 
grant of discretion does not carry 
in its shadows an inconsistent and 
unlawful approach to deciding 
whether to prosecute, any expediency-
based criminal justice system must 
put in place checks to guard against 
the wrongful exercise of discretionary 
power.
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a public journey through the criminal 
courts. 

My starting point here is the language of 

the law itself. The bluntness of the criminal 

law – particularly offences formulated in 

statute – is well known and a single generic 

offence can cover a multitude of levels of 

offending, often ranging from the trivial 

(50p shoplifting) to the serious (£10M 

fraud). Both may carry the label of theft 

but every grain of logic tells us that the 

two offences should be treated differently. 

A well-respected legal commentator 

recently said: ‘critics have to understand 

that primary legislation cannot cope with 

the subtle variables of human behaviour’. 

And in that expression lies the value 

of the discretionary approach. In my 

judgment, only the most fervent of 

supporters of the legality principle would 

conclude that, in no circumstances, can 

there be any deviation from the approach 

that infraction of the criminal law must 

lead to criminal proceedings. 

The challenge for the public prosecutor, 

just as it is a challenge for our law makers, 

is to ensure that, even within a flexible 

structure, the expression of the public 

interest remains in keeping and in touch 

with prevailing social trends and views.  

Adapting the public interest factors so 

that they continue to reflect current social 

attitudes is not a precise science. The key to 

maintaining public confidence is to ensure 

that those factors which are identified as 

relevant to the decision-making process 

are broadly accepted as reasonable by the 

vast majority of the communities whom 

the justice system serves. 

This is why my predecessors and I have 

adopted a policy of regularly reviewing the 

CPS Code for Crown Prosecutors to ensure 

that it remains relevant to, and informed 

by, today’s social attitudes. In the space 

of 23 years, successive Directors of Public 

Prosecutions have taken the view that, 

in order to keep the service’s decision-

making processes up-to-date and in line 

with the demands of the communities we 

serve, it has been appropriate to amend its 

most fundamental document. 

Further, the most recent editions of 

the Code have been subject to public 

consultation. The frequency with which 

the public’s views are sought provides 

some assurance that the current public 

interest factors carry with them their 

acceptance and support. In turn, we can 

have confidence that the factors set out in 

the Code have general applicability in the 

vast majority of cases. 

QUESTIONING THE BASIS OF 
DISCRETION 

Aside from the recent public consultation 

on the Code, in 2009 I also sought the 

views of the public in relation to the public 

interest considerations to be applied when 

considering one very specific offence: 

assisted suicide. One of the most striking 

outcomes of that exercise was that a 

number of people – albeit a comparatively 

low number – urged adoption 

of the legality principle 

in prosecutorial decision 

making. On one level, this 

starts to raise questions 

about the extent to which the 

public prosecutor’s decision-

making process truly aligns 

with the views of the public. 

In the absence of such 

alignment, the consent of 

the people on which public 

prosecutors rely in order 

to undertake their difficult 

work is questionable. 

Does the response to the 

consultation exercise on assisted suicide 

suggest the need for a reconsideration of 

the basic principle on which the criminal 

justice system in England and Wales is 

based? As ever, the position is not as clear-

cut as the statistics might suggest. 

Removing discretion from the public 

prosecutor would not be the end of the 

story. If the legality principle were applied 

by public prosecutors, why should it not 

also be applied by investigators? Should the 

police investigate every alleged crime with 

no discretion to consider non-evidential 

factors such as resources or priorities?  

And the assuredness of those who 

advocate the legality principle can 

sometimes be tested when specific 

examples of criminal behaviour are put 

forward: the 10 year old first time offender 

who steals a DVD from a local shop 

under pressure from his peers; the sexual 

indiscretion of consenting 15 year olds; 

the suspect with mental health issues 

who urinates in a public place. In a regime 

which adopts the legality principle as the 

only prosecutorial filter, only the courts 

can temper justice with mercy; only the 

courts can show compassion; and only the 

courts can seek to reduce the trauma that 

such individuals might face by having to be 

brought into the public’s eye to face the due 

process of law. 

Further even amongst those who sought 

to adopt a ‘legality’ approach to the decision 

whether to prosecute in response to the 

assisted suicide consultation exercise, it 

was salutary to note there remained some 

support for the expediency principle. 

Often, those who demanded action in 

every case where there was sufficient 

evidence (and indeed occasionally even 

when there was not enough evidence but 

just a suspicion of guilt) went on to add a 

rider: ‘except in the obvious cases where 

the suspect acted under extreme pressure’ 

– or words of similar effect. Explicit in such 

remarks remains the recognition that not 

every case where the evidential threshold is 

met should go to court – the very root of the 

expediency principle of criminal justice. 

As a result, for as long as it is appropriate 

to consider factors other than those going 

to the offence itself, there is the possibility 

that a person who commits a serious crime 

may not be dealt with in court. That is the 

consequence of adopting the expediency 

principle. In practical terms, it means that 

it is right to put individual acts of offending 

in their context. It is a recognition that the 

fact a crime has been provably committed 

is not the be-all and end-all of the matter. 

It is an acceptance that there are other 

appropriate considerations around the 

suspect, the victim, the offence and the 

national interest to weigh in the decision-

making process. The adoption of such a 

rounded and inclusive approach makes 

it more rather than less likely that proper 

justice will be done.  

The adoption of the ‘expediency’ 

principle in England and Wales has allowed 

the enforcement of the rigid structures of 

State to be flexible enough to allow firm 

and rigorous prosecutions when necessary 

but also to allow the public prosecutor not 

to prosecute where it is not in the public 

interest to do so. Properly exercised the 

discretion whether to prosecute or not 

delivers justice and is consistent with the 

rule of law.   

The adoption of the ‘expediency’ 
principle in England and Wales 
has allowed the enforcement of the 
rigid structures of State to be flexible 
enough to allow firm and rigorous 
prosecutions when necessary but also 
to allow the public prosecutor not to 
prosecute where it is not in the public 
interest to do so.


